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[ B-192811] 


Leaves of Absence—Annual—Charging—Excess Compensatory 
Time 


Employee, who was erroneously granted compensatory time off in excess of the 
hours for which he could have received overtime pay under the aggregate salary 
limitation in 5 U.S.C. 5547, requests recredit of 47 hours of annual leave which 
agency charged to recover erroneous payments. Payments for the salary paid for 
excess compensatory time off must be recovered but are subject to waiver under 
5 U.S.C. 5584 and 4 'C.F.R. Part 91. Employee’s annual leave balance may not be 
charged for compensatory time erroneously granted without employee’s consent. 
In the matter of Edward W. Dorcheus—Overpayment of Compensa- 


tory Time, June 5, 1979: 


This decision is in response to a request from the Department of 
Energy (DOE) concerning the claim of Mr. Edward W. Dorcheus, 
a DOE employee, for restoration of 47 hours of annual leave which 
was charged by DOE to recoup excess compensatory time off. The issue 
presented for decision is the method by which an agency may recover 
hours of compensatory time which have been erroneously granted to 
and used by the employee. 

The report from DOE states that while Mr. Dorcheus was employed 
at the Federal Energy Administration (an agency which became part 
of DOE) he was credited with 126 hours of compensatory time be- 
tween April and June of 1975. The report states further that of these 
126 hours of compensatory time, 47 hours were erroneously credited to 
Mr. Dorcheus since these hours were in excess of the biweekly limita- 
tion on premium pay contained in 5 U.S.C. § 5547. Since Mr. Dorcheus 
had already used all 126 hours of compensatory time, the agency 
charged the 47 hours to his annual leave account and thereby reduced 
his personal leave ceiling. 

Mr. Dorcheus has requested restoration of the annual leave so as to 
restore his personal leave ceiling to 350 hours. He states that he was 
unaware of the limitation on compensatory time, and he argues that he 
is being further penalized through the reduction in his personal leave 
ceiling. 

Under the provisions of 5 U.S.C. § 5543(a), agencies may grant 
compensatory time off instead of paying overtime compensation for 
time spent in irregular or occasional overtime work. However, we 
have long held that such compensatory time is subject to the aggregate 
salary limitation contained in 5 U.S.C. § 5547. 37 Comp. Gen. 362 
(1957) and 26 zd. 750 (1947). Under that limitation, employees may be 
paid premium pay only to the extent that the payment does not cause 
the employee’s aggregate rate of pay for any pay period to exceed the 
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maximum rate for grade GS-15. Also, the hours of compensatory time 
may not exceed the number of hours for which the employee may 
receive overtime pay. 

In the present case, the.agency determined that it had erroneously 
granted Mr. Dorcheus 47 hours of compensatory time in excess of the 
aggregate salary limitation, and, citing our decision in 37 Comp. Gen. 
362, supra, it charged the excess hours which had already been used 
by Mr. Dorcheus to his annual leave account. In addition, the agency, 
citing our decision in B-176020, August 4, 1972, denied Mr. Dorcheus’ 
request for waiver of the overpayment of pay since Mr. Dorcheus had 
sufficient leave to cover the adjustment to his leave account. 

In our decision in 37 Comp. Gen. 362, supra, the third question pre- 
sented to our Office was whether excess compensatory time granted 
and used would be automatically charged to annual leave. In response, 
we held that the granting of annual leave is a matter of administrative 
discretion and that the cancellation of excess compensatory time would 
not automatically convert the time off on excess compensatory leave 
to annual leave, 37 zd. 362, at 364, supra. See also 45 id. 243 (1965). We 
find no authority, however, for the agency to charge excess compensa- 
tory time off to the employee’s annual leave balance without his con- 
sent. We believe the proper course of action to recover compensatory 
time erroneously granted is to recoup the amount paid for the com- 
pensatory time. Recovery of the salary paid for the compensatory time 
erroneously taken may be considered for waiver pursuant to the provi- 
sions of 5 U.S.C. § 5584 and 4 C.F.R. Part 91. If waiver is not allowed, 
the employee’s annual leave balance could, with his consent, be reduced 
by the amount of compensatory time erroneously granted and used. 

In the present case, the erroneous crediting of compensatory time 
to Mr. Dorcheus should be considered for waiver. If the overpayment 
is waived or, alternatively, if Mr. Dorcheus elects to repay to the Gov- 
ernment the amount erroneously paid, the charge to annual leave 
should be recredited to his leave account and his personal leave ceiling 
should be restored. If Mr. Dorcheus does not agree to repay the amount 
paid for the compensatory time, such amount may be recovered by 
means of offset. See 5 U.S.C. § 5514. Our decision in B-176020, supra, 
which was cited by the agency in denying waiver, was concerned with 
the improper granting of administrative leave and the agency’s action 
to correct the error by charging the absence to annual leave. This deci- 
sion has no application to compensatory time off which is a form of 
compensation for services rendered. 

Accordingly, action should be taken on the employee’s request con- 
sistent with the above discussion, if otherwise proper. 
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Contracts—Negotiation—Requests for Proposals—Submission 
Date—Extension—Notice Requirement 

Where snowstorm closed agency on original closing date and agency extended 
closing date for only 24 hours, even though debilitating conditions continued 
beyond that time, agency should not reject proposal as late because there was no 
urgency to justify the informal rescheduling of the closing date and interested 
parties have not alleged or shown premature disclosure of other proposals. In 
the absence of any urgency, agency abused its discretion in extending closing date 
without informing prospective offerors of that fact. 


In the matter of CompuServe, June 5, 1979: 


CompuServe protests the rejection of its proposal under request for 
proposals (RFP) No. N66032-78-R-0009, issued by the Department 
of the Navy. CompuServe’s hand-delivered proposal has not been 
evaluated by the Navy because it is considered late. The Navy has 
retained CompuServe’s unopened proposal pending our decision on 
this protest. 

CompuServe maintains that its proposal should be considered 
because the Navy failed to act reasonably in extending the closing date 
by only 24 hours without providing prior notice of that fact. In the 
circumstances, we recommend that the Navy not reject CompuServe’s 
proposal as late. 

The material facts are not in dispute. The RFP was issued by the 
Navy’s Automatic Data Processing Selection Office (ADPSO). As 
amended, the solicitation established Tuesday, February 20, 1979, as 
the closing date for initial proposals. A heavy snowstorm struck the 
Washington, D.C. area over the preceding holiday weekend which 
caused the Government, including ADPSO, to remain closed until 
Wednesday, February 21, 1979. Communications and transportation 
were disrupted and were not essentially reinstated until Thursday, 
February 22, 1979. The Federal Government was open for business on 
Wednesday, February 21, 1979, although liberal annual leave policy 
(Condition 2) was in effect for Federal workers and in many instances 
Federal workers who found roads impassable were granted limited 
administrative leave. ADPSO reports that less than half its staff 
attended work that day. 

The contracting officer extended the closing date by only 24 hours, 
until 3:30 p.m., Wednesday, February 21, 1979. Any prospective 
offeror able to reach ADPSO personnel by telephone at home or the 
office on the 19th, 20th, and 2ist of February was advised of this ex- 
tension. The Navy, however, made no effort to contact the firms (more 
than 90) which had been furnished copies of the solicitation. Compu- 
Serve states that it made unsuccessful attempts to contact ADPSO but 
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only learned of the extension on Thursday, February 22, 1979, at which 
time it promptly hand-delivered its proposal. 

The Navy’s position is that it had authority to reschedule the clos- 
ing date in the manner that it did. It points to the fact that ten offers 
were received by the extended February 21, 1979 closing time; and it 
considers the 24-hour extension as fair because the Government was 
completely closed for business for only 24 hours. Further, the Navy 
refers to our decision B-158464, March 28, 1966, as authority for a 
24-hour extension. CompuServe, on the other hand, maintains that 
the Navy acted unreasonably in failing to notify it of the extension 
and for failing to extend the closing date for a sufficiently long period 
to permit delivery. 

We have held that a procuring agency may extend a closing date for 
24 hours without notifying offerors of the extension in the event the 
Government is closed on the originally scheduled closing date and 
urgency for the supplies or services does not. permit the delay incident 
to amending the solicitation. See Falcon Research & Development Co., 
B-188321, May 4, 1977, 77-1 CPD 306 and B-158464, supra. However, 
the facts here are distinguishable. In the former case it was reason- 
able for the Army to refuse to extend the closing date because of im- 
passable conditions at the offeror’s locale where further delays would 
have created scheduling difficulties for the using activity. In B-158464, 
supra, unlike the present case, all bidders met the extended deadline 
and we rejected the protester’s argument that the low bidder be re- 
jected for not meeting the original opening date. We sanctioned the 
agency’s 24-hour postponement of a bid opening even though bidders 
were not apprised of the extension, but we expressed our preference 
for notifying all prospective bidders to whom the original invitation 
was sent, assuming time would permit. 

The Navy explains that it elected to extend the closing date for only 
24 hours because it believed the only reasonable course of action avail- 
able was to grant an automatic extension to compensate for the 
Government’s being closed on February 20, 1979. Yet, the Navy admits 
that on February 19, 1979, it made the decision to reschedule the 
closing date for February 22. It only became apparent on February 21, 
1979, that so few ADPSO personnel would report to work as to pre- 
clude the possibility of informing prospective offerors of the extension. 
Inasmuch as there was no urgency, the preferable course of action 
would have been for the Navy to extend the closing date at least until 
the restoration of normal business conditions and offerors could be 
notified of the extension. 

We believe the Navy abused its discretion by allowing offerors to sub- 
mit proposals beyond the established closing date of February 20, 
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without making any effort to inform prospective offerors of that fact, 
in the absence of any urgency. As a result, the protester failed to divine 
the extended closing date and did not submit its proposal by the next 
business day. It is essential that the Government conduct its procure- 
ments in accordance with clearly defined standards that apply equally 
to all to ensure fair and impartial treatment. Phelps-Stokes Fund, 
B-194347, May 21, 1979, 79-1 CPD 366. To permit one or more offerors 
to deliver proposals after the published closing date, without advising 
prospective offerors of a new cut-off date where time permitted notifica- 
tion thereof, tends to subvert the competitive system. 

Ideally, the Navy should now establish a new closing date and allow 
all offerors an equal opportunity to submit proposals. However, the 
Navy has evaluated proposals and has notified offerors found to be 
outside the competitive range. Under these circumstances, we believe 
that the fairest course of action without doing violence to the competi- 
tive procurement system is to consider CompuServe’s proposal at this 
time. The purpose of establishing cutoff dates in negotiated procure- 
ments is to eliminate the danger of premature disclosure of information 
during the course of the competitive process. Presnell-Kidd Associates, 
B-191394, April 26, 1978, 78-1 CPD 324. Here we are satisfied that 
CompuServe submitted its proposal unaware of information about the 
other proposals. During the informal conference held to discuss the 
merits of this case all interested parties in attendance agreed that 
there was no possibility that CompuServe had been apprised of the 
contents of the proposals submitted by other offerors. No allegation 
of disclosure has been raised. Further, those proposals excluded from 
the competitive range are incapable of being made acceptable and the 
short additional time allowed CompuServe would not have materially 
affected their competitive position. Those offerors included in the 
competitive range will not suffer any significant disadvantage inas- 
much as the Navy intends to conduct further negotiations with all 
such offerors. 

The protest, therefore, is sustained. 


[ B-193270 J 


Contracts—Negotiation—Offers or Proposals—Best and Final— 
Failure to Request—Cancellation of RFP 


Contrary to allegations of protester, record reflects that competitive range was 
established and that negotiations were conducted with offerors. Moreover, in 
view of establishment of competitive range only 3 days prior to request for 
cancellation of request for proposals (RFP), receipt of best and final offers 
at that time would have been useless act. 
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Contracts—Negotiation—Requests for Proposals—Unsolicited Pro- 
posals, ete.—Propriety of Consideration—Assessment, etc. of 
Procurement Needs 


Whether proposal based on licensing arrangement, submitted after date for 
receipt of initial proposals under ongoing RFP, was solicited or unsolicited is 
immaterial, because procurement activity is entitled to receive information con- 
cerning procurement at any time and utilize that information to assess or re- 
assess its procurement needs. 


General Accounting Office—Jurisdiction—Contracts—Negotia- 
tion—Sole-Source Basis—Scope of GAO Review 


Review of sole-source award by General Accounting Office (GAO) is not confined 
to specific reasons advanced ‘by contracting activity at time of award, but is to 
determine if contracting actions comport with statutes and regulations in light 
of totality of circumstances as they existed at time of award. 


Contracts—Negotiation—Sole-Source Basis—Justification—Delay 
and Technical Risk Factors 


While protester argues that it was not permitted to compete on equal basis with 
sole-source awardee, there was no method whereby any firm could compete 
because licensing arrangement offered by awardee has been determined to be 
Government’s need and it was only available to awardee. Determination to award 
sole-source, in view of lower technical risk and schedule requirements, was 
justified. 


Armed Services Procurement Regulation—“Leader Company Pro- 
curement”—Compliance—No Other Source of Supply 

Where only one firm can supply system deemed necessary, there is no violation 
of “Leader Company Procurement” regulations (DAR 4-701). 


Contracts—Negotiation—Offers or Proposals—Preparation— 
Costs—Recovery 


In view of conclusion that cancellation of RFP and award of sole-source contract 
was proper, GAO does not find arbitrary or capricious action toward protester- 
claimant to support claim for proposal preparation costs. 


In the matter of Singer Company, Inc., Kearfott Division, June 6, 
1979: 


Singer Company, Inc., Kearfott Division (Singer), has protested 
the award of a subcontract by McDonnell Douglas Astronautics Com- 
pany (MDAC) to Litton Systems Canada Limited (Litton-Canada) 
as the second source for the Cruise Missile inertial guidance subsystem. 

In a previous decision of our Office (Singer Company, Inc., Kearfott 
Division, 58 Comp. Gen. 218 (1979), 79-1 CPD 26), we found the 
protest to be timely filed and accepted jursdiction under the standards 
enunciated in Optimum Systems, Incorporated, 54 Comp. Gen. 767 
(1975), 75-1 CPD 166. This is a decision on the merits of the protest 


following development of the matter and a conference with all the 
parties. 
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MDAC holds a prime contract with the Department of Defense 
(DOD) for the design, development and furnishing of AN/DSW-15 
Cruise Missile Land Attack Guidance Sets and Navigation/Guidance 
Equipment for the AGM-86-B Air Launched Cruise Missile. Litton 
Industries, Inc., Guidance and Control Systems Division, Woodland, 
California (Litton), is MDAC’s subcontractor for design and pro- 
duction of the inertial guidance subsystem. 

On January 14, 1977, DOD established the Joint Cruise Missile 
Project Office (JCMPO) to manage the Cruise Missile Program and 
to direct the development of both the Navy and Air Force versions of 
the missile: One of the policies to be followed by JCMPO was to en- 
courage subsystem/second-source competitive procurement by which 
major Cruise Missile subsystems would be procured from two con- 
tractors who would be competing with each other for a portion of the 
total production order. 

In late 1977, MDAC sent requests to industry for planning infor- 
mation concerning the cost to the Government of developing and 
qualifying an alternate production source or a “second source.” Fol- 
lowing evaluation of the information submitted by industry, MDAC 
briefed JCMPO regarding its proposed second-source competition, 
which envisioned competition through either a form, fit and function 
approach or redevelopment of the system utilizing new technologies. 

On March 17, 1978, MDAC issued three RFP’s to a number of pros- 
pective offerors. Each RFP was for a portion of the inertial guidance 
subsystem, i.e., computer subsystem, power subsystem and reference 
measuring unit. 

JCMPO advised MDAC, on April 6, 1978, that it would fund the 
second-source competition and, therefore, it wished to review the 
source selection criteria and written procurement plan for the second- 
source solicitations and also to review and approve the proposed source 
selection. 

During May 1978, several discussions were held between JOMPO 
and MDAC regarding the status of the second-source competition, the 
alternate vendor technical approaches and how MDAC would evaluate 
the responses to the RFP’s. 

In this same time period, May 1978, following preliminary contacts 
by Litton during March and April regarding the possibility of licens- 
ing production of Litton’s equipment to another manufacturer, 
JCMPO met with Litton on several occasions to explore er 
alternatives to MDAC’s second-source competition. 

During these discussions, it became evident that, while Litton was 
willing to license another contractor to produce most of the components 
of the guidance system, it was unwilling to license production of the 
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gyroscopes and accelerometers, two essential components of the sub- 
system. Litton suggested that Litton-Canada, Litton’s Canadian di- 
vision, could supply these components to the second-source contractor. 
It was determined that the licensing of another contractor would 
require too long a leadtime at an unreasonable cost for such a con- 
tractor to reach production capability. 

The discussions then turned to the possibility of licensing Litton- 
Canada as the second source for the entire inertial guidance subsystem 
as a less expensive, lower risk alternative to the MDAC second-source 
competition. A Memorandum of Agreement (MOA) was drafted 
between JCMPO and Litton to establish Litton-Canada as the second 
source for the guidance subsystem. The purpose of the MOA was to: 

a. agree on steps to establish a dual-source capability for cruise 
missile guidance and control components in Litton-Canada includ- 
ing the necessary transfer of technology from Litton Guidance 
and Control Division ; 

b. assure independent competition in pricing between Litton- 
Canada and Litton Guidance and Control Division ; 

c. preclude royalty charges or license fees to the Government ; 

d. limit profits charged to the Government; and 

e. provide for Litton capitalizing equipment needed to achieve 
production capability with an appropriate capital investment 
incentive for inclusion in applicable procurements. 

On August 4, 1978, MDAC presented JCMPO with its methodology, 
requirements and approach being utilized in the second-source RFP’s. 

On August 11, 1978, JCMPO requested that MDAC include the 
licensing approach in its evaluations and on August 31, 1978, MDAC 
advised JCMPO of its conclusions regarding the second-souree RFP 
responses and its preliminary evaluation of the licensing approach. 
Also, in the early part of September, Litton-Canada submitted an 
unsolicited proposal to MDAC to produce the inertial guidance sub- 
system under license from Litton. Between September 7-14, 1978, 
JCMPO reviewed MDAC’s evaluation of the technical proposals under 
the RFP’s. On September 15, 1978, in a presentation to JCMPO, 
MDAC advised that none of the second-source offerors offered as low 
a risk at minimal cost as the licensing approach and on October 13, 
1978, MDAC, with the concurrence of JCMPO, decided no awards 
would be made under the RFP. By letter of October 16, 1978, MDAC 
advised the offerors of the above decision and on October 20, 1978, 
Singer protested the cancellation of the RFP to our Office. 

Singer alleges that it was unfair to compare the proposal of Litton 
to those received under MDAC’s RFP and advances numerous argu- 
ments to support this contention. Singer contends that there were pro- 
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cedural shortcomings in the MDAC RFP and the reasons given by 
JCMPO to justify the cancellation of the MDAC RFP and the sole- 
source award to Litton-Canada are invalid. 

Initially, Singer argues that no competitive range was established 
under the RFP, no negotiations were conducted and there was no 
common cutoff date for best and final offers. 

We believe these three contentions must be viewed in the light of 
the ultimate outcome of the RFP, namely, the cancellation, which 
effectively rendered some actions which normally occur in a procure- 
ment moot or unnecessary. 

However, it does appear that certain firms competing under the 
MDAC RFP were eliminated from further consideration on Octo- 
ber 13, 1978, and were so advised by MDAC, leaving only Singer and 
two other firms in the competition. 

Also, the record reflects that MDAC did discuss Singer’s proposal 
with Singer during May, June and July 1978. Further, since the com- 
petitive range was established only 3 days prior to the cancellation 
of the RFP, it appears that a request for best and final offers under 
the RFP at that time would have been a useless act. 

Singer’s major contention in its protest is that it was denied the 
opportunity to compete on an equal basis with Litton-Canada and that 
it was improper to compare the two approaches (licensing versus 
form, fit and function) in making the determination to cancel the RFP 
and award sole source to Litton-Canada. 

Since Litton-Canada’s proposal was not submitted until 4 months 
after the closing date for receipt of proposals under the MDAC RFP, 
Singer contends the proposal was late and should not have been con- 
sidered under Defense Acquisition Regulation (DAR) § 3-506 (1976 
ed.). JCMPO and Litton argue that as the Litton-Canada proposal 
was unsolicited, the time constraints of the RFP do not apply to the 
submission of the proposal. Whether the Litton-Canada proposal was 
solicited or unsolicited is immaterial. In our view, notwithstanding 
late proposal provisions, a procurement activity is entitled to receive 
information concerning a procurement at any time and use that infor- 
mation to assess or reassess its procurement needs. 

Therefore, the basic question presented by the protest is whether 
the ongoing competition based solely on form, fit and fun¢tion pro- 
posals was properly canceled in favor of a sole-source contract based 
on a licensing arrangement. 

At the time the RFP was canceled, MDAC advised the offerors that 
based on total performance and cost, the proposals submitted were not 
sufficiently competitive to justify an award. In justifying the sole- 
source award to Litton-Canada, the Director of the JCMPO stated 





580 DECISIONS OF THE COMPTROLLER GENERAL [58 


the Litton-Canada proposal offered the lowest cost and most expedi- 
tious scheduling of all the proposals submitted. 

Singer argues that these reasons were insufficient to cancel the RFP 
and make a sole-source award because Singer and the other two offer- 
ors in the competitive range had never competed on an equal basis 
with Litton and, therefore, it was improper to compare the proposals. 
The major differences in the terms under which the proposals were re- 
viewed were that the Litton-Canada proposal was based on (1) licens- 
ing, (2) an accelerated delivery schedule, (3) utilizing Government- 
owned data not available to Singer, (4) a Capital Investment Incentive 
Clause, (5) a guaranteed minimum order of 4,000 units, and (6) firm 
prices, whereas the RFP proposals were on a not-to-exceed price basis. 

In addition to the reasons noted above, JCMPO has now advanced 
other reasons which it contends justify the selection and which our 
Office should consider under the holding in 7'osco Corporation, B- 
187776, May 10, 1977, 77-1 CPD 329. TZ’osco contains the following 
statement: 

In reviewing a protest against a sole-source award, our Office is concerned 
with whether the action is supportable and not whether it was properly sup- 
ported. The Intermountain Company, B-182794, July 8, 1975, 75-2 CPD 19. Under 
this standard, our review is not confined to the specific reasons advanced by the 
contracting activity at the time. Rather, our inquiry is to determine if the con- 
tracting actions taken comport with applicable statutes and regulations, in light 
of the totality of the circumstances as they existed at the time. Thus, we have 
held that, even where the reasons advanced by a contracting activity justifying 
a particular action were erroneous at the time the action was taken, a subse- 
quent statement of different reasons which would have supported the action, if 
advanced initially, is acceptable. B—172061, August 24, 1971. 

While Singer attempts to distinguish 7’osco on its facts, we hold that 
the above standard applies to any sole-source award and, therefore, 
will consider the additional bases now stated by JCMPO. Moreover, 
in view of the relationship between technical risk and delivery require- 
ments, as discussed below, we are not certain technical risk constitutes 
an additional basis not previously considered. 

JCMPO states that only through the licensing approach can the 
goal of commonality for the subsystems be obtained. As noted above, 
dual sources for the major subsystems of the cruise missile is one of 
the policies to be followed by JCMPO. In the memorandum of Jan- 
uary 14, 1977, which established the JCMPO, the Deputy Secretary of 
Defense noted : 

In conducting the above tasks, the JCMPO is to maximize subsystem/com- 
ponent commonality and quantity buy, to utilize fully joint test and evaluation, 
to encourage subsystem/second-source competitive procurement, and to other- 
wise derive maximum benefit from the joint service management of several 
separable cruise missile programs. 


Singer points to a statement by JCMPO, made in October 1978, that 
“Common should not be read as meaning exactly the same.” Therefore, 
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as commonality does not require that the second source produce the 
identical item the other source is supplying, Singer argues it was 
improper to award the sole-source contract based on the fact that the 
clesign is identical. 

While it is true that commonality does not require that an identical 
item be produced by the second source, it is permissible and within the 
procuring activity’s discretion as to which of two technical approaches 
it believes will better fulfill the Government’s needs. 

Here, JCMPO and MDAC found that the lower technical risk 
presented by the licensing approach would assure meeting the schedule 
requirements of the program. JCMPO states that it requires the second 
source to have a capacity of 40 units per month by May 1982. While 
this constitutes an acceleration over the initial timeframe required in 
the MDAC RFP of January 1984, the program production schedules 
furnished our Office show that JCMPO has always had a need for 40 
units per month. While Singer argues that it was not permitted to 
compete on an equal basis, which is true, there was no method whereby 
any other firm could offer the identical guidance system because of the 
limited data rights available to the Government. While competition 
could have been equalized in most of the areas which Singer noted, 
the licensing arrangement was only available to Litton-Canada and, 
therefore, it was the only firm which could supply what is now con- 
sidered necessary to meet the Government’s need. 

Singer contends that it could meet the 1982 delivery schedule 
required by JCMPO. JCMPO states that Singer’s proposed delivery 
schedules in response to the MDAC RFP were highly optimistic, 
especially in view of the fact that the system which MDAC rated 
the ‘highest of those proposed was the Singer reference measuring unit 
integrated with the Lear Siegler computer. This combination would 
require additional time for testing and interfacing of the two units. 

MDAC, in its final evaluation of the RFP proposals and Litton- 
Canada proposal, found that Litton-Canada offered the lowest risk. 
JCMPO concurred in this finding. 

Therefore, while the form, fit and function approach, as embodied 
in the MDAC RFP, appeared to satisfy the Government’s needs at 
the time the RFP was issued, the complexion of the procurement 
changed when the possibility of licensing was presented. The lower 
technical risk, which would better insure delivery within the Gov- 
ernment’s 1982 schedule and allow competition between Litton and 
the second source for the production quantities at an earlier date, 
would justify the sole-source award to Litton-Canada. 

We have recognized that noncompetitive awards may be made where 
the minimum needs of the Government can be satisfied only by one 
firm which could be reasonably expected to produce the required item 
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without undue technical risk within the required timeframe. Hughes 

Aircraft Company, 53 Comp. Gen. 670 (1974), 74-1 CPD 137. 
' We believe the above test has been met in the present case. While 
Singer contends it is improper to compare the delivery schedules of 
Litton-Canada and Singer since they were not submitted on the same 
basis, such a comparison is not required. A procuring activity, taking 
into consideration technical risk, can judge the realism of a proposed 
delivery schedule and the fact that a prospective contractor claims to 
be able to comply with the requirement does not relieve the agency of 
that judgment. See Hughes, supra. 

Accordingly, since there was nothing improper in the selection of 
the licensing approach, no purpose would have been served by amend- 
ing the MDAC RFP and requesting best and final offers. The cancel- 
lation of a solicitation is proper where the specifications no longer ac- 
curately reflect the needs. See Praxis Assurance Venture, B-190200, 
March 15, 1978, 78-1 CPD 203, and cases cited therein. 

Singer also contends that the sole-source award to Litton-Canada 
violates the provisions of DAR section 4, part 7 (1976 ed.), “Leader 
Company Procurement,” pertinent portions of which read as follows: 


4-701 General. Leader company procurement is an extraordinary procurement 
technique under which the developer or sole producer of an item or system (the 
leader company) furnishes manufacturing assistance and know-how or other- 
wise enables a follower company to become a source of supply for the item or 
system. This technique is used to accomplish one or more of the following 
objectives : 

(i) shortening the time for delivery ; 

oh * * ak cS a * 

(iv) achieving economy in production ; 

(v) assuring uniformity and reliability in equipment performance, com- 
patibility or standardization of components, and interchangeability of 
parts; 

(vi) eliminating problems in use of proprietary data not amenable to other 
more satisfactory solutions; or 

(vii) effecting transition from development to production and to subsequent 

competitive procurement of end items or of major components. 

4-702 Limitations on Use. Leader company procurement is to be used only 
when all of the following circumstances are present : 

(i) the leader company possesses the necessary production know-how and 
is able to furnish the requisite assistance to the follower ; 

(ii) no source of supply (other than a leader company) would be able to 
meet the Government’s requirements without the assistance of a leader 
company ; 

(iii) the assistance required of the leader company is limited to that which 
is essential to enable the follower company to produce the items; and 

(iv) the Government reserves the right to approve contracts between the 
leader and follower companies. 


Singer alleges that the use by JCMPO and MDAC of the leader- 
follower procurement violates DAR § 4-702(ii) since there are other 
sources of supply which can furnish a suitable guidance system. In 
view of the determination to procure the identical system, there is no 
other source of supply other than Litton or its licensee (because of the 
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limited data rights) that would be able to meet the Government’s 
requirements. Therefore, we find no violation of the regulation. 

Singer states that there will be no real price competition between 
Litton and Litton-Canada since both are part of the same corporate 
entity and that the Government would assure true competition by 
having a completely separate firm compete with Litton for the produc- 
tion requirements. 

JCMPO advises that it has carefully considered the ramifications 
from a price standpoint of having the two firms compete against each 
other and believes that certain provisions in the MOA and the various 
antitrust statutes afford protection against either firm utilizing anti- 
competitive practices. 

While Singer questions that the antitrust statutes would apply to 
the present situation, it recognizes that antitrust matters are not for 
our consideration. 

From the record, it appears that JCMPO is satisfied that there will 
be adequate competition between Litton and Litton-Canada. That such 
condition will not prevail is purely speculative on Singer’s part. In the 
circumstances, we find no legal basis for an objection to the arrange- 
ment set up by JCMPO to provide competition between Litton and 
Litton-Canada. 

Singer also asserts a claim for proposal preparation costs. The stand- 
ard for determining whether to allow recovery for bid or proposal 
preparation costs is whether the procurement activity’s actions were 
arbitrary or capricious toward the offeror-claimant. The George Sollitt 
Construction Company, B-190743, September 25, 1978, 78-2 CPD 224. 
In view of the above, we do not find that JCMPO or MDAC acted 
arbitrarily or capriciously toward Singer. 

The protest and claim are denied. 


[ B-189756 J 


Bids—Mistakes—Correction—Delegation of Authority—Finality of 
Administrative Determinations—Doubtful Cases 

Authority under Federal Procurement Regulations 1—2.406-3 in executive agen- 
cies to determine whether a mistake in bid case is doubtful and therefore should 
be referred to General Accounting Office (GAO) does not foreclose GAO from 
reviewing that determination as well as agency determination regarding suf- 
ficiency of bidder’s evidence. 

Bids—Mistakes—W ithdrawal—Availability as Alternative Relief— 
Correction Request 

Where bidder requests permission only to correct bid price, bidder may alterna- 


tively be allowed to withdraw its bid if evidence is clear and convincing only 
as to the mistake, but not as to the intended bid. 


300-501 0 - 79 - 3 
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In the matter of Murphy Brothers, Inc.—Reconsideration, June 7, 
1979: 


The Federal Highway Administration (FHWA) requests that we 
reconsider our decisions, Murphy Brothers, Inc., B-189756, March 8, 
1978, 78-1 CPD 182, and 58 Comp. Gen. 185 (1978), 78-2 CPD 440, 
in which we held that Murphy Brothers, Inc. (Murphy) was entitled 
to relief for a mistake in its bid on contract DOT-FH-10-3148. 

In the original decision, we held that no contract was consummated 
at the award price because an error in Murphy’s bid had been brought 
to FHWA’s attention after bid opening but before award. FHWA 
refused to permit correction or withdrawal of the bid. Because rescis- 
sion was not feasible, we granted Murphy relief on a guantum valebant 
or quantum meruit basis. 

In the first reconsideration, we held that FHWA should have 
referred the doubtful matter to us for determination as to whether 
withdrawal could be allowed under less stringent criteria applied by 
this Office pursuant to decisions of the Court of Claims. We addi- 
tionally held that FHWA’s authority under Federal Procurement Reg- 
ulations (FPR) § 1-2.406-3 (1964 ed., amend. 165) to determine mis- 
take in bid cases in certain well-defined situations did not divest us of 
authority to review administrative determinations and decide doubtful 
cases. 

We further stated in that decision that FHWA had authority to 
determine that the evidence submitted by Murphy was not “clear and 
convincing evidence” of a mistake in bid so as to permit Murphy to 
withdraw its bid. The agency now argues that it may also determine 
whether a case is doubtful and therefore should be referred to this 
Office. FHWA contends that it made the determination that this was 
not a doubtful case and implies that because the agency fully complied 
with the applicable regulations, this Office is precluded from review- 
ing the agency decision. While admittedly the determination whether 
a case is doubtful must be made before the agency submits it to this 
Office, as discussed below, we believe that we are not foreclosed from 
reviewing that determination as well as the agency determination as 
to whether a bidder’s evidence is clear and convincing. 

The authority of various agencies to handle certain mistake in bid 
questions was agreed to by this Office subject to the express condition 
that the procedure authorized not operate to deprive a bidder of its 
right to have the matter determined by this Office. We also reserved 
the right to question the correctness of agency determinations. 38 
Comp. Gen. 177 (1958). Consequently the regulations granting agen- 
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cies the authority to decide mistake in bid cases acknowledge the au- 
thority of this Office “to question the correctness of any administrative 
determination” under the regulation. (FPR § 1-2.406-3(e)) [Italic 
supplied. | 

The regulation also states that nothing contained therein shall 
“deprive any bidder of his right to have the matter determined by the 
Comptroller General should he so request.” Although Murphy ac- 
cepted the award after its allegation of a mistake but prior to the 
correction thereof, it did not waive any rights to relief since it re- 
served its right to possible relief from this Office. See 49 Comp. Gen. 
446 (1970). 

Accordingly, we believe we have not exceeded the authority recog- 
nized under the regulations to review FHW4A/’s decision not to allow 
Murphy withdrawal of its bid and not to refer the case to us as 
doubtful. 

The agency has not provided any new information that convinces 
us that this was not a doubtful case. In our earlier decisions in this 
case, we observed that the evidence submitted by Murphy made it 
reasonably clear that a mistake was made. Thus, FH WA’s concern that 
our decisions will encourage bidders to seek bid withdrawals after bid 
opening “on the slightest pretext of possible mistake” is unfounded. 

FHWA also argues that we could not decide that Murphy’s bid 
should have been withdrawn when Murphy sought permission only 
to correct its bid and never requested to have it withdrawn. We note 
that FHWA itself decided the issue of withdrawal although Murphy 
had requested correction, as its response to Murphy’s request for 
correction also denied Murphy permission to withdraw. Murphy re- 
served “the right to protest the award,” which we interpret as objection 
to FHWA’s denial of both correction and withdrawal of its bid. In 
any event, Murphy did not expressly request withdrawal of its bid 
in its request for review of the agency decision since the contract 
award had already been made. 

Furthermore, even where a bidder requests permission to correct 
its bid, an agency may permit the bidder to withdraw its bid if the 
evidence is clear and convincing only as to the mistake, but not as to the 
intended bid. FPR § 1-2.406-3(a) (3). Thus, the agency’s function 
is broad enough to grant withdrawal where correction is requested 
but not allowed. As stated above, we may review the agency’s deter- 
mination. Moreover, we have allowed bid withdrawal where correction 
was the relief requested. See 52 Comp. Gen. 400 (1972). 

Our previous decisions are sustained. 
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[ B-193720 J 


Contracts—Protests—Timeliness—Solicitation Improprieties—Not 
Apparent Prior to Bid Opening 

Bid protest, filed after bid opening, alleging that inclusion of option provision in 
invitation for bids violated Armed Services Procurement Regulation/Defense 


Acquisition Regulation (ASPR/DAR) 1-1502(b)(v), is timely since protester 
was unaware of facts allegedly indicating violation until after bids were opened. 


Contracts—Options—Limitations on Use—Military Procure- 
ments—Option Quantities Representing Known Firm Require- 
ments—Funding Available 

Agency inclusion of solicitation quantity under option provision is unjustified 
where quantity in provision represents firm requirements for which funds are 
available. 

Contracts—Termination—Convenience of Government—Recom- 
mendation—Resolicitation 

Agency’s failure to follow ASPR/DAR 1-502(b) (v) raises doubt as to whether 
Government is receiving items at lowest possible cost and whether integrity of 
competitive bidding system is being maintained. These considerations form basis 


for recommendation that contract be terminated for convenience of Government 
and requirement be resolicited. 


In the matter of East Wind Industries, Inc., June 7, 1979: 


East Wind Industries, Inc. (East Wind), protests the award of a 
contract to St. Clair Rubber Company (St. Clair) under invitation for 
bids (IFB) No. DLA100-78-B-0835, issued by the Defense Personnel 
Support Center (DPSC), Philadelphia, Pennsylvania. 

The IFB solicited bids for 1,268,688 pairs of chemical protective 
footwear covers. The solicitation was issued on July 24, 1978, as a 50- 
percent small business set-aside (unrestricted and set-aside portions 
each consisting of 634,344 pairs) with bid opening scheduled for Au- 
gust 14, 1978. The IFB also requested bidders to submit an offer for 
an option quantity which would not exceed 100 percent of the un- 
restricted quantity awarded (634,344 pairs). 

By letter dated August 7, 1978, East Wind appealed the small busi- 
ness size standard assigned to the procurement. In order to allow time 
to resolve this appeal, on August 9, 1978, DPSC issued IFB amend- 
ment 0001 which extended the date for bid opening indefinitely. The 
Small Business Administration Size Appeals Board later denied East 
Wind’s appeal, and on October 2, 1978, DPSC issued IFB amendment 
0002 which established October 12, 1978, as the new bid opening date. 

When bids were opened on that date, six bids were received for the 
unrestricted portion as follows: 
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Bidder Unit Prices Option. 

East Wind . $8.21 per pair. 

St. Clair Rubber Co : $6.71 per pair. 

P.F. Inds., Inc $7.30-$7.92___ $7.75 per pair. 
Kings Point Mfg. Co., Inc____ $8.37/$8.47/ Price same if option 
$8.77 exercised at time 
of award of basic, 
otherwise 20 per- 

cent higher. 

Guida Clothing Co., Inc $11 per pair. 
Alamo Mfg. Co., Inc ; Price 15 _ percent 
higher than basic. 


Bids were evaluated during November 1978, andi a few days before 
December 13, 1978, East Wind learned that DPSC was planning to 
make an award to St. Clair for the unrestricted portion (634,344 pairs) 
plus 399,096 pairs under the IFB’s option provision. Thus, on Decem- 
ber 14, 1978, East Wind filed a protest with our Office arguing that 
St. Clair should not be given the award since East Wind was actually 
the low responsive and responsible bidder on the subject solicitation. 

The record indicates that before the IFB in question. was issued, the 
Government’s identified requirement for chemical protective foot- 
wear covers was for a total quantity of 2,653,488 pairs. Initially, DPSC 
intended to satisfy this requirement by (1) invoking the 100-percent 
option on East Wind contract DSA100—-77-C-1316 for the total avail- 
able quantity of 985,704 pairs at a unit price of $6.79; (2) invoking 
the 100-percent option on East Wind contract DLA100—-78—C-0737 for 
the total available quantity of 399,096 pairs at a unit price of $7.33; 
and (3) issuing a new solicitation—the instant procurement—for 
1,268,688 pairs. 

DPSC exercised the option for 985,704 pairs under contract DSA 
100-77-C-1316 on July 28, 1978, but did not exercise the option under 
contract DLA100-78-C-0737 since this option was not scheduled to 
expire until November 17, 1978. The Government also concedes that 
it did not exercise this second option because it was concerned with 
the reasonableness of the price and thus deemed it appropriate to 
wait until the results of the bid opening for the additional 1,268,688 
pairs were known before deciding whether to exercise this option. 

After bid opening, DPSC concluded that the most economical way 
of procuring the remaining quantity needed (1,268,688 pairs plus 
399,096 pairs) was to obtain the full amount under the subject solicita- 
tion rather than by exercising the option on East Wind’s contract 
DLA100-78-C-0737. In order to accomplish this, the Government 
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decided that it would exercise the IFB’s option at the time the unre- 
stricted portion was awarded and by this means obtain the additional 
399,096 pairs that it needed. 

Under these circumstances, the agency relied on paragraph 6 of 
IFB clause D52, “Option for Increased Quantity,” which provides: 


Offers will be evaluated on the basis of the quantities to be awarded, exclusive 
of the option quantity, unless the Government elects to exercise the option at 
the time of award, in which case offers will be evaluated for purposes of award 


on the basis of the total price for the basic quantity and the option quantity 
exercised with award. 


Thus, even though East Wind offered a lower price than St. Clair 
on the basic quantity ($6.59 per pair v. $6.71 per pair), when the Gov- 
ernment evaluated the bids on the basis of the total price—the price for 
the basic quantity plus the price for the option quantity—St. Clair was 
found to be low overall because the price it offered on the option 
quantity was substantially lower than East Wind’s ($6.71 per pair v. 
$8.21 per pair) and as a result offset East Wind's lower price on the 
basic quantity. 

Based on this determination, DPSC made an award to St. Clair 
on February 16, 1979, for 1,033,440 pairs of chemical protective foot- 
ware covers pursuant to Armed Services Procurement Regulation/ 
Defense Acquisition Regulation (ASPR/DAR) § 2-407.8(b) (1976 
ed.) which, under certain circumstances, allows an award to be made 
while a protest is pending. 

East Wind argues that the inclusion of the option provision in the 
IFB was in violation of ASPR/DAR § 1-1502(b) (v) (1976 ed.) 
which provides: 


(b) Option clauses shall not be included in contracts, and option provisions 
shall not be included in solicitations, if: 


* * * * * * * 


(v) the option quantities represent known firm requirements for which funds 
are available unless (A) the basic quantity is a learning or testing quantity and 
there is some uncertainty as to contractor or equipment performance, and (B) 
realistic competition for the option quantity is impracticable once the initial 
contract is awarded. 


Under our Bid Protest Procedures, 4 C.F.R. § 20.2(b) (1) (1978), 
protests based upon alleged improprieties in a solicitation apparent 
prior to bid opening must be filed in our Office prior to bid opening in 
order to be considered timely. The agency argues here that if East 
Wind wished to protest the inclusion of an option provision in the 
IFB, it should have filed its protest prior to bid opening and its failure 
to do so makes its protest untimely. 

We do not agree. East Wind’s concern with the IFB’s option 
provision only arose after bid opening when it learned that the agency 
planned to exercise the IF B’s option clause at the time of award for 
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the exact number of protective covers (399,096 pairs) which it could 
obtain under the option provision of East Wind’s contract DLA100— 
78-C-0737. This alerted East Wind to the questions of whether DPSC 
had a known firm requirement for protective covers, had funds avail- 
able, and finally whether it was proper to include an option provision 
in the IFB. Under these circumstances, we do not believe that East 
Wind was required to file its protest with our Office prior to bid open- 
ing. Therefore, we will consider the matter. 

The issue then is whether there has been a violation of ASPR/DAR 
§ 1-1502(b) (v). 

As noted above, ASPR/DAR § 1-1502(b)(v) provides that an 
option clause will not be used in an IFB if “the option quantities 
represent known firm requirements for which funds are available.” 
The agency argues that its requirements for protective covers remained 
uncertain until bids were opened and the prices offered under the IFB 
could be compared with the price available under the option on East 
Wind’s contract so as to determine which would be the most advan- 
tageous to the Government. 

From the record. presented, however, it appears that DPSC knew 
the total number of protective covers it wished to procure, but was 
uncertain over whether part of this quantity should be obtained by in- 
voking the option clause under East Wind’s contract DLA100—78-C-— 
0737. Thus, DPSC indicates that it included an option provision in the 
subject solicitation because it believed that in this way it might be 
able to obtain a lower unit price for these 399,096 pairs than available 
under the option on East Wind’s contract and as a result achieve a 
monetary savings for the Government. Clearly, then, the inclusion of 
an option provision in the IFB was not because DPSC’s requirements 
were uncertain, but because of uncertainty over the best method of ful- 
filling those requirements. Thus, DPSC did in fact have a firm known 
requirement at the time the IFB was issued. 

DPSC also argues that because of the conflicting directions it re- 
ceived regarding the funds to be used for this procurement, funds were 
in fact unavailable until after bid opening and that this then was also 
a basis for including an option provision in the IFB. 

DPSC states that at the time the IFB was issued the general prac- 
tice was to use DPSC’s revolving stock funds to procure the items in 
question. However, at a budget hearing on October 4, 1978, the Office 
of the Assistant Secretary of Defense (OASD) directed DPSC to ob- 
tain funded requisitions from the military services (each of which 
received separate appropriations for the chemical protective clothing 
program) prior to taking purchase actions. This, DPSC states, meant 
that funds from the revolving stock funds were no longer available 
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to purchase the protective covers. However, the services were slow in 
responding to DPSC’s request for funded requisitions. As a result, 
OSAD decided in December 1978 to allow an award to be made by 
once again authorizing the use of revolving stock funds. 

Thus, in DPSC’s opinion, funds were no longer available at the time 
bids were opened (October 12, 1978) and remained unavailable until 
the use of revolving stock funds was once again authorized (Decem- 
ber 11, 1978). 

We have recognized that executive officials have a certain amount 
of discretion in the reprogramming of funds within an appropriation 
account and that a decision to shift funds from one program to another 
may not be questioned unless shown to be wholly arbitrary. A.2./. 
Products, Inc., 56 Comp. Gen. 201 (1976) , 76-2 CPD 541. However, we 
do not believe that this is the situation presented here. The record 
indicates that there was no reprogramming of funds, but rather that 
the responsible officials had more than one source of funds for this 
procurement and after encountering some difficulty with getting 
funded requisitions from the military services decided to use the 
revolving stock funds which had initially been projected as the source 
of funds for the procurement and had in fact been used before to make 
similar purchases. Therefore, not only did DPSC have a known firm 
requirement, but it also had funds available throughout the entire 
procurement, process. Consequently, the inclusion of an option pro- 
vision in the IFB was inconsistent with ASPR/DAR § 1-1502(b) (v). 

We must determine then whether this improper use of an option 
provision requires the termination of St. Clair’s contract for the con- 
venience of the Government and the resolicitation of the requirement. 

A situation analogous to the one presented here is when an agency 
solicits bids on the basis of estimated quantities. In that situation, the 
estimated quantities must be compiled from the best information avail- 
able so that the estimates are a reasonably accurate representation of 
actual anticipated needs. If the estimates are not reasonably accurate, 
the evaluation of bids based on those estimates is suspect and may not 
result in the lowest cost to the Government. Therefore, if during the 
procurement process it becomes apparent that the estimated quantities 
do not accurately reflect the agency’s actual anticipated needs, the 
proper procedure is to cancel the solicitation and readvertise. Union 
Carbide Corporation, B-188426, September 20, 1977, 77-2 CPD 204, 
and decisions cited. 

From the facts now known, we are aware that DPSC always in- 
tended to purchase 399,096 more pairs of protective covers than the 
number actually solicited under the IFB. DPSC has admitted that its 
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main reason for including an option provision in the IFB was to deter- 
mine whether it might get a lower unit price for those 399,096 pairs 
under the new solicitation than if it invoked the option on East Wind’s 
contract DLA100-78-C-0737. While it is apparent that DPSC was 
trying to obtain the lowest price possible for the Government, its deci- 
sion to include an option provision in the IF B resulted in the IFB 
soliciting bids for a quantity which did not accurately represent 
DPSC’s actual anticipated needs. This raises doubt, therefore, whether 
the prices received were as competitive as they might have been had 
the bids received offered prices for 1,033,440 pairs of protective covers 
rather than for 634,344 pairs plus an unspecified option quantity. In 
addition, DPSC’s improper use of the option provision also brings 
into question the integrity of the competitive bidding system. 

We recommend, therefore, that the contract with St. Clair be termi- 
nated for the convenience of the Government and the agency’s known 
firm requirement for protective covers be resolicited. By letter of 
today, we are informing the Director, Defense Logistics Agency, of 
our recommendation. 

Since this decision contains a recommendation for corrective action, 
we are furnishing copies of our decision to the Senate Committees on 
Governmental Affairs and Appropriations and to the House Com- 


mittees on Government Operations and Appropriations in accordance 
with section 236 of the Legislative Reorganization Act of 1970, 31 
U.S.C. § 1176 (1976), which requires the submission of written state- 
ments by the Defense Logistics Agency to those committees concern- 
ing the action taken with respect to our recommendation. 

Protest sustained. 


[ B-193752 J 


Contracts—Protests—Persons, etc. Qualified to Protest—Interested 
Parties—Potential Contractors, etc. Not Submitting Bids, ete.— 
Direct Economic Interest Criterion 

Prospective offeror, which chose not to submit proposal, is “interested party” to 
protest later that request for proposals (RFP) amendment during negotiations 
has changed work so substantially that agency should cancel RFP and initiate 
new procurement. 

Contracts—Protests—Timeliness—Negotiated Contracts—Changes 
During Negotiations—Amendment v. Cancellation of RFP 

Protest by nonofferor, that RFP amendment has changed work so substantially 


that new procurement should be initiated, was timely filed within 10 working days 
after protester received copy of RFP amendment. 
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Contracts—Protests—Timeliness—Negotiated Contracts—Unac- 
ceptable Proposal 


December 1978 protest asserted that changes in RFP are so substantial as to 
warrant its cancellation. In April 1979, after agency report and conference, pro- 
tester asserted for first time that sole proposal received was unacceptable. Latter 
contention—separate basis of protest—is untimely, as protester knew, or should 
have known, basis for protest in December 1978 or January 1979. Also, protester’s 
initiation of Freedom of Information Act request in April 1979, seeking informa- 


tion regarding evaluation of sole proposal, indicates failure to diligently pursue 
matter. 


Contracts—Negotiation—Requests for Proposals—Cancellation v. 
Amendment—Substantiality of Changes—Determination to Amend 


RFP for design and manufacture of electronic air navigation equipment contem- 
plated that offerors propose individual technical approaches to meeting agency’s 
needs. After negotiations with sole offeror, RFP amendment made changes in 
equipment configuration, delivery schedule and various technical specifications. 
Agency position that changes in requirements are not so substantial as to warrant 
complete revision of RFP (i.e., cancellation and resolicitation) is not clearly 
shown to have no reasonable basis. 


Contracts—Negotiation—Changes, etc.—Scope of Permissible 
Changes—Solicitation v. Existing Contract 


Protester, seeking cancellation of RFP, relies on General Accounting Office 
decisions which found that modifications to contracts were so substantial that 
work covered by modifications should have been subject of new procurement. 
Argument is not persuasive, as scope of changes which may permissibly be 
made to RFP without requiring cancellation and initiation of new procurement 
is greater than scope of changes permitted to existing contract. 


Contracts—Negotiation—Competition—Adequacy—One _Accept- 
able Proposal 


Federal Procurement Regulations sec. 1-3.101 requirement for maximum practical 
competition in negotiated procurements does not in itself require agency to cancel 
RFP where only one proposal is received. 


In the matter of Cardion Electronics, June 8, 1979: 
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Cardion Electronics has protested to our Office concerning request 


for proposals (RFP) No. LGM-8-7247, issued by the Federal Avia- 
tion Administration (FAA). 
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I. Introduction 


The RFP, copies of which were distributed on April 20, 1978, con- 
templated the award of a fixed-price incentive contract for the design, 
fabrication, installation and testing of solid state VOR/VORTAC 
equipment. FAA has described this equipment as a system which com- 
bines civilian and military subsystems to provide aeronautical naviga- 
tion information to aircraft, and which will replace aging vacuum 
tube-type equipment at hundreds of sites around the country. 

The RFP (Enclosure 2, Page 1) stated in part: 


The Technical Proposals shall clearly and fully demonstrate that the prospec- 
tive offeror has a valid and practical design and engineering solution to the tech- 
nical problems inherent in the design and engineering of equipment meeting the 
requirements of the specification. To this end, the technical proposals shall 
explain why the proposed design, including technical methods and engineering 
approach, was selected as the solution to such problems. * * * It is essential 
that the technical proposal shall set forth the offeror’s proposed design, includ- 
ing its specific application of ‘“‘state-of-the-art” scientific theory and engineering 
techniques, with sufficient particularity * * *. 


The RFP evaluation criteria listed “Proposed method of approach” 
as the most important criterion and stated that it was worth more 
than one-half the total value of all evaluation criteria. 

On May 4, 1978, Cardion and other prospective offerors attended a 
preproposal conference. On May 17, 1978, Cardion representatives met 
with FAA officials, and Cardion in its words “* * * proposed that 


the VORTAC system be separated into its basic components in order 
to achieve active competition * * *.” FAA did not implement this 
suggestion and there is no indication in the record that Cardion filed 
a protest with FAA prior to the closing date for receipt of initial pro- 
posals (June 1, 1978). 

One proposal—submitted by a joint venture consisting of ITT 
Avionics and Wilcox Electric, Inc. (ITT-Wilcox)—was received. A 
Cardion message to FAA dated June 1, 1978, stated in part: 


AFTER CAREFUL CONSIDERATION CARDION ELECTRONICS WOULD 
LIKE TO ADVISE THAT, AT THIS TIME, WE WILL NOT SUBMIT A PRO- 
POSAL FOR THE SUBJECT PROCUREMENT. OUR REASONS ARE AS 
FOLLOWS: 

1) CARDION HAS TECHNICAL CAPABILITY, THE PRODUCTION 
CAPACITY, AND THE FINANCIAL RESOURCES TO RESPOND AS A PRIME 
CONTRACTOR FOR THE VORTAC PROGRAM. HOWEVER, WE FIND IT 
PRUDENT NOT TO MAKE A MAJOR PROPOSAL INVESTMENT WITH THE 
ANTICIPATED LOW PROBABILITY OF BEING CONSIDERED AS THE 
MOST ACCEPTABLE OFFEROR FOR THE SUBJECT NEGOTIATED 
PROCUREMENT. 

2) AS A SUBCONTRACTOR, CARDION HAS NOT BEEN ABLE TO ESTAB- 
LISH A SATISFACTORY TEAMING OR SUBCONTRACT ARRANGEMENT 
WITH ANY OF THE LEADING NAVIGATIONAL AIDS MANUFACTURERS 
WHICH, IN OUR JUDGEMENT, WOULD BE MUTUALLY BENEFICIAL OR 
IN THD BEST INTEREST OF THE GOVERNMENT. 

SHOULD THE GOVERNMENT ELECT TO CHANGE THE PROCURE- 
MENT AND SOLICIT SEPARATE TURNKEY SYSTEMS FOR THE VOR AND 
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aoe FACAN EQUIPMENTS WE WOULD RECONSIDER OUR DECI- 

In the course of negotiations with ITT-Wilcox, changes in the RFP 
specifications were made. These were reflected in amendment No. 6 to 
the RFP, dated September 29, 1978. In December 1978 Cardion re- 
quested and received a copy of this amendment from FAA. Cardion 
protested to our Office on December 19, 1978, asserting that the RFP 
should be canceled and a new solicitation issued. No award has been 
made. 

II. Procedural Issues 


A. Interested Party Requirement 


ITT argues that Cardion is not an “interested party” to protest to 
our Office because (1) Cardion is unable to manufacture a key VOR- 
TAC component and thus would not have been eligible for award had 
it submitted a proposal in June 1978, and (2) Cardion “no-bid” the 
procurement because of its business judgment of the risks involved, 
and nothing in the protest relates to or cures the reasons why Cardion 
elected not to compete. 

Under section 20.1(a) of our Bid Protest Procedures, 4 C.F.R. Part 
20 (1978), a party must be “interested” in order to have its protest con- 
sidered by our Office. Whether a party is sufficiently interested depends 
on its status in relation to the procurement, the nature of the issues 
raised, and how these circumstances show the existence of a direct and/ 
or substantial economic interest on the part of the protester. See Die 
Mesh Corporation, 58 Comp. Gen. 111 (1978), 78-2 CPD 374. 

In Die Mesh, we pointed out that a prospective offeror which did 
not timely protest the terms of the RFP and deliberately chose not to 
submit a proposal was not an interested party to protest later that the 
eventual awardees had received preferential treatment from the Gov- 
ernment. In that situation, the class of parties eligible to protest as to 
which of several offerors should properly have received the awards 
consisted essentially of disappointed offerors (i.e., the parties which 
had chosen to compete in the procurement and whose direct economic 
interests would have been affected by the alleged preferential treat- 
ment). 

In the present case, Cardion is not a nonofferor protesting as to 
which of several competing offerors should properly receive an award 
under the RFP. Rather, Cardion is protesting essentially on the basis 
that the RFP has been so substantially changed that it should be 
canceled, and that a new procurement reflecting the changed require- 
ments should be initiated. Cardion’s protest, or a protest by any other 
party similarly situated, involves a direct economic interest, i.e., an 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 595 


opportunity for the party to submit a proposal under the new RFP 
and compete for an award. Unlike Die Mesh, there is no other identi- 
fiable group of potential protesters whose members arguably have a 
more direct interest in asserting this basis for protest. 

In our view, whether a Cardion proposal under the RFP would have 
been found unacceptable, or whether Cardion’s motivation for not sub- 
mitting a proposal was its business judgment of the risks involved, are 
not pertinent to this inquiry. None of the decisions cited by ITT in 
this connection involved a similar factual situation and we do not 
regard them as controlling. 

We see no reason why Cardion is not sufficiently interested to pro- 
test that changes in the RFP are so substantial that the RFP should 
be canceled and a new procurement initiated. 


B. Timeliness 


FAA and ITT question the timeliness of the protest in certain re- 
spects. Initially, they point out that prior to the closing date for 
receipt of initial proposals (June 1, 1978), Cardion unsuccessfully 
requested FAA to break out certain VORTAC components for sepa- 
rate procurement. FAA and ITT view the present protest as an addi- 
tional and untimely attempt to accomplish the same objective. Also, 
they note that while Cardion cites a change in the type of contract 
for VORTAC installation and testing as part of the substantial 
changes effected by amendment No. 6, the original RFP specifically 
indicated that the contract type might be changed . 

To whatever extent Cardion’s protest can be read as objecting to 
the terms and conditions of the RFP, it is untimely, because protests 
which are based upon apparent improprieties in an RFP as origin- 
ally issued must be filed prior to the closing date for receipt of initial 
proposals. See 4 C.F.R. § 20.2(b) (1). The primary ground of Card- 
ion’s protest, however, is that the aggregate of changes in the specifica- 
tions effected by amendment No. 6 has altered the RFP so substanti- 
ally that it should be canceled and a new RFP issued. We do not see 
why this reasonably should have been apparent to Cardion from the 
contents of the original RFP. The principal ground of protest is not 
based upon improprieties in the original RFP, but on the way the 
procurement has been conducted after the closing date for receipt of 
initial proposals. The applicable timeliness standard in these circum- 
stances is 4 C.F.R. § 20.2(b) (2), ie., protests other than those based 
upon apparent solicitation improprieties must be filed within 10 work- 
ing days after the basis for protest is known or should have been 
known, whichever is earlier. See, in this regard, 7'elos Computing, Inc., 
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57 Comp. Gen. 370 (1978), 78-1 CPD 235; Computer Sciences Cor- 
poration, 57 Comp. Gen. 627 (1978), 78-2 CPD 85. 

ITT maintains, however, that insofar as the protest is based upon 
amendment No. 6 to the REP, it is untimely because Cardion was 
aware of the June—September 1978 negotiations between FAA and 
ITT-Wilcox and the matters covered therein, and did not protest 
within 10 working days after amendment No. 6 was issued on Sep- 
tember 29, 1978. ITT does not explain how Cardion was aware of 
what was happening in the negotiations. 

Cardion does not specifically state to what extent it had knowledge 
of the negotiations between FAA and ITT-Wilcox. The protester 
maintains essentially that it was not in a position to protest until it 
actually received a copy of amendment No. 6. In this regard, FAA 
states that Cardion requested a copy of the amendment in early Decem- 
ber 1978, and in its letter of protest dated December 18, 1978, Cardion 
states that it received a copy of amendment No. 6 on December 7, 1978. 

The identity of offerors in a negotiated procurement and the content 
of discussions with them normally are not public information prior 
to award. Thus, where an after-award protest is based on the contents 
of a competitor’s proposal, a protester’s reasonable statement as to 
when it became aware of its basis for protest will be accepted if un- 
refuted. Honeywell Information Systems, Inc., 56 Comp. Gen. 505 
(1977), 77-1 CPD 256; see also Computer Machinery Corporation, 55 
Comp. Gen. 1151, 1152 (1976), 76-1 CPD 358. 

In the present case, the principal basis of protest relates to the 
extent of changes made in an RFP during an ongoing negotiated pro- 
curement. As discussed infra, a number of changes were made, involv- 
ing matters such as equipment configuration, various individual 
technical specifications, and delivery and test schedules. In these cir- 
cumstances, for the protester to assert that it was not aware of its basis 
for protest until it received a copy of RFP amendment No. 6, which 
formally reflected the scope of the changes, does not seem unreason- 
able. ITT has not presented any evidence that the protester knew or 
reasonably should have known about the extent of the changes at an 
earlier date. Accordingly, we believe the protest on this basis is timely. 

Finally, ITT in its April 10, 1979, letter to our Office argues that 
Cardion’s attempt to expand its protest to challenge the sufficiency of 
the ITT-Wilcox proposal is untimely. ITT refers in this regard to 
Cardon’s April 6, 1979, letter to our Office. There, Cardion noted that 
FAA representatives at the April 3, 1979 conference in this case stated 
that the ITT-Wilcox proposal involved a “unique engineering ap- 
proach.” In the protester’s view, this raises a substantial question 
whether ITT-Wilcox’s proposal was “responsive.” Prior to this time, 
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Cardion’s protest correspondence did not assert that the ITT-Wilcox 
proposal was deficient or unacceptable. We understand that subsequent 
to the April 3 conference, Cardion has sought under the Freedom of 
Information Act information relating to the FAA evaluation of the 
1TT-Wilcox proposal. 

Where a protester files an initial statement of protest in general 
terms and, within 5 working days after being so requested by our Office, 
furnishes additional details which appear to assert separate bases 
of protest not mentioned in the initial filing, we are nonetheless inclined 
to regard the separate bases as timely filed. See Kappa Systems, Inc., 
56 Comp. Gen. 675, 681-684 (1977), 77-1 CPD 412. However, where 
a protester attempts, after that time, to raise additional and separate 
bases for protest, such bases must independently satisfy our timeliness 
requirements. Annapolis Tennis Limited Partnership, B-189751, 
June 5, 1978, 78-1 CPD 412. 

In addition, under 4 C.F.R. § 20.2(b) (2), protests must be filed 
within 10 working days after the basis for protest is known or should 
have been known, whichever is earlier. Thus, we have held in certain 
cases that where a protester did not seek within a reasonable period of 
time information which ultimately revealed a basis for protest, its 
failure to diligently pursue the matter calls for rejection of its protest 
as untimely. See, for example, Loral Electronic Systems Division, 
Loral Corporation, B-187779, February 22, 1977, 77-1 CPD 125. 

We believe that an allegation that an RFP should be canceled 
because it has been so substantially changed that it is tantamount 
to a new procurement is a separate basis of protest from a contention 
that an RFP should be canceled because the only proposal submitted 
was unacceptable. It appears to us that the latter basis of protest should 
have been known to Cardion long before April 1979. In December 1978 
Cardion had received from FAA copies of RFP amendment No. 6 and 
the revised FAA specifications, which indirectly revealed information 
about the technical approach proposed by ITT-Wilcox. Cardion also 
knew at that time that the ITT-Wilcox proposal was the only one 
received. In addition, comments on the protest filed by ITT and Wilcox 
on January 30, 1979, explicitly asserted that the ITT- Wilcox technical 
approach was innovative and involved proprietary information, and 
that participation in the procurement by Cardion would result in 
prohibited “technical transfusion.” 

Accordingly, we regard as untimely Cardion’s contention that the 
RFP should be canceled because the only proposal received was unac- 
ceptable. In addition, we believe that Cardion had ample opportunity 
between December 1978 and April 1979 to seek additional information 
under the Freedom of Information Act, but failed to diligently pursue 
the matter. 
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III. Protester’s, Agency’s, and Interested Parties’ Positions 
’ > od ? 


Cardion states that “The gist of our protest is that the FAA should 
have opened the VORTAC procurement to parties in addition to 
[ITT-Wilcox] after issuing Amendment 6 to the RFP * * *. The 
effect of this amendment 6 was to reduce drastically the scope of the 
VORTAC project and the risk borne by the contractor. The change 
in the RFP was so substantial that amendment 6 amounted to a new 
procurement.” 

The protester has submitted considerable argumentation as to the 
substantial nature of the technical changes made by amendment No. 
6. Cardion repeatedly emphasizes that the cumulative effect of the 
changes is to greatly reduce the risk involved in contract performance. 
A summary of these points, along with responses by the FAA and in- 
terested parties, follows: 

1. Cardion: Single transmitters with dual monitors at all sites have 
been substituted for the previous combination of single transmitters 
at some sites and dual transmitters at others. The number of transmit- 
ters is reduced by more than 33 percent. Facility Control and Trans- 
fer (FCT) equipment is eliminated, at a cost reduction. of about $500 
per site, and software is simplified. The contractor’s design burden is 
lessened and there is a vast decrease in risk of contract performance. 

FAA : Equipment configuration at some sites has been changed, with 
some cost reduction. However, there is no change in the total number 
of systems required or in the functional requirements which must be 
met. The FCT change involves a possible cost reduction, of about $200 
per site. Even accepting the protester’s figure ($500/site, or $450,000), 
this is hardly a great amount in the context of a possible $100 million 
procurement. The software change involves no recognizable cost im- 
pact. 

ITT: Contrary to the protester’s view, the requirements are now 
more complex and riskier. Dual transmitters had been required at 
some sites for backup capability, i.e., the second transmitter would be 
needed in case the first failed. The substitution of single transmitters 
at these sites means that the contractor must supply more sophisticated, 
higher reliability single transmitter equipment. 

Wilcox: The configuration of equipment at one-half of the sites has 
been changed, but the types of equipment involved at all sites are the 
same as those required by the original RFP. No new equipment design 
effort is required by amendment No. 6. The FCT change involves a 
trifling impact of less than .2 percent of the contract price. 

2. Cardion: The Facility Central Processor Unit has been simplified 
by substituting a commercially available input-output terminal for 
the previous built-in alphanumeric display or keyboard. 
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FAA: This is an insignificant change involving perhaps a $200-$300 
increase in cost per site. 

Wilcox: This change probably involves less than .25 percent of the 
contract price. 
3. Cardion: Amendment No. 6 provides clearer specifications regard- 
ing read only memory and support data. 

FAA: This is a clarification, not a change in requirements. 

Wilcox: A mere clarification with no effect on design or equipment 
cost. 


4, Cardion: The number of monitored signals for environment equip- 
ment interface is now defined. 

FAA: This is clarification, not a change in requirements. 

Wilcox: This probably affects less than .2 percent of the contract 
price. 


5. Cardion: Several changes in Frequency Shift Keying (FSK) 
transmission have significantly reduced design complexity. 

FAA: The basic FSK capability was required by the original spec- 
ification; the changes the protester refers to are minor and involve 
approximately the same degree of design complexity. 

Wilcox : These changes have no effect on cost. 


6. Cardion: Spectrum requirements for modulation sidebands have 


been reduced ; the previous requirements are known to be very difficult 
to meet. 


FAA: The relaxation in tolerances is not a major change and is of 
no consequence in terms of system performance. 

Wilcox : Since Cardion has a current FAA contract under which the 
same relaxation in requirements occurred, it is hard to see how Cardion 
can claim to be surprised by this change. 

7. Cardion: Goniometer sideband spectrum requirements have been 
reduced, with a tremendous decrease in design risk. 

FAA: This is a minor change. 

Wilcox: From its previous contract where the same requirements 
were reduced, Cardion probably had better notice of the FAA’s actual 
needs than any other prospective offeror. 

8. Cardion: Frequency deviation ratio tolerance has been reduced, 
lessening Goniometer design risk. 

FAA: See comments on Nos. 6 and 7; this is a very insignificant 
change with negligible effect on design complexity. 

Wilcox: This merely corrects a conflict in the specifications. 

9. Cardion : The substitution of a programmable keyboard for internal 
monitor adjustments has clarified ambiguities in the control require- 
ments. 


300-501 0 - 79 - § 
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FAA: This is a clarification of the specification, not a change in 
requirements. 

Wilcox: This clarification involves less than .1 percent of the total 
contract price. 

10. Cardion: The delivery schedule has been significantly relaxed. 
For example, the original requirement was 12 units per month during 
the first 6 months of deliveries; now only 2 or 3 units per month are 
required. The net effect is an enormous decrease in risk because the 
contractor is able to gradually deploy its resources and better assess 
the risks involved in the critical early stage of contract performance. 

FAA: Over 114 years of design and test precede delivery of the 
first production VORTAC’s. The protester’s comments concerning 
the effect on risk of the changes in early deliveries are basically specu- 
lative. In the context of a 54-month program, the changes are minor. 
Overall delivery requirements are probably more stringent, as the 
initial deliveries of basic and option units are accelerated under 
amendment No. 6. 

ITT: Amendment No. 6 accelerates the schedule for initial de- 
liveries of VORTAC’s and VOR’s, as well as options. 

Wilcox: The protester selectively points out relaxations in the early 

delivery schedule and ignores the fact that overall delivery require- 
ments have been accelerated. 
11. Cardion: There have been major changes in installation and test 
scheduling. Only six units must be installed in the first 5 months, 
whereas the original RFP called for 48 installations of dual 
VORTAC’s during the same period. In addition, while amendment 
No. 6 increased the number of monitors, it substantially decreased the 
number of transmitters and transponders, and production testing for 
transmitters and transponders is substantially more burdensome than 
for monitors. The net result is a huge reduction in production testing. 
Further, reliability demonstration requirements have not been 
increased. 

FAA: The changes in the units comprising the 950 systems are as 
follows: 

Original Amendment 
Requirement No.6 _ Difference 
VOR transmitters 1401 950 —451 
VOR monitors 1401 1900 +499 
TACAN/DME transponders 1214 870 —344 
TACAN/DME monitors 1214 1740 +526 


5230 5460 +230 





While the relative difficulty in building these units depends on the 
individual manufacturer, in our opinion monitors are somewhat more 
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difficult to design and build. In any event, manufacturing and produc- 
tion testing is about’ the same regardless whether monitors or trans- 
mitters/transponders are involved. The protester has made incon- 
sistent statements in its submissions as to whether qualification testing 
is more demanding under amendment No. 6, at first admitting that it 
probably is and later claiming it is not. In our opinion, qualification 
and reliability testing will be somewhat more complex under amend- 
ment No. 6. | 

Wilcox: The protester’s assertions are misleading and oversimpli- 
fied. Amendment No. 6 calls for system testing as opposed to testing 
of the separate units which make up the systems. 

12. Cardion: The contract type for installation and testing work has 
been changed from firm-fixed-price to cost-plus-fixed-fee, greatly re- 
ducing the risk to the contractor. 

FAA: This affects only about 10 percent of the estimated contract 
cost. Under the RFP, cost was not specified as a factor in determining 
competitive range and was not a primary factor in making a selection. 

ITT: This involves only about 3 percent of the total contract price 
and is de minimis in the context of the procurement as a whole. 

Wilcox : This affects only about 3.2 percent of the contract price. 

13. Cardion: The requirements for spares have been relaxed; spare 
modules on option items have been reduced from 401 to 156. 

FAA: This is not a major change and it does not decrease a con- 
tractor’s risk. 

Cardion advances the following legal theories in support of its 
position : 

(1) Computek, Inc. et al., 54 Comp. Gen. 1080 (1975), 75-1 CPD 
384, and other GAO decisions indicate that when significant changes 
are made in the Government’s requirements, the RF P must be amended 
and the Government must seek “new offerors.” 

(2) Decisions such as American Air Filter Company, [nce., 57 Comp. 
Gen. 285 (1978), 78-1 CPD 136, also 57 Comp. Gen. 567 (1978), 78-1 
CPD 443, and Kent Watkins & Associates, Inc., B-191078, May 17, 
1978, 78-1 CPD 377, establish that where a modification to a contract 
changes its purpose or nature so substantially that the contract for 
which the competition was held and the contract to be performed are 
essentially different, the work covered by the modification should be 
obtained by a new and separate competitive procurement. 

(3) Federal Procurement Regulations (FPR) §§ 1-3.101(c) and 
1-8.101(d) (41 C.F.R. § 1-3.101(c), (d) (1978)) require procuring 
agencies to solicit proposals from the maximum number of qualified 
sources and to ensure that negotiated procurements are competitive 
whenever feasible. (Cardion stresses in this regard that the active 
interest in the protest expressed by three other companies indicates 
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that a number of concerns might be willing to submit proposals if the 
RFP is canceled and a new procurement initiated. ) 

FAA, ITT and Wilcox have responded at length to the protester’s 
legal arguments. ITT and Wilcox also maintain that since the innova- 
tive technical approach in their proposal involves proprietary infor- 
mation, participation by Cardion or others in the procurement would 
involve a prohibited “technical transfusion” of these innovative con- 
cepts. They also argue that further delay occasioned by any resolicita- 
tion will result in a substantial increase in cost to the Government. 


IV. Discussion 
FPR § 1-3.805-1(d) states in pertinent part: 


When, during negotiations, a substantial change occurs in the Government’s 
requirements or a decision is made to relax, increase, or otherwise modify the 
scope of the work or statement of requirements, such change or modification 
shall be made in writing as an amendment to the request for proposals, and a 
copy shall be furnished to each prospective contractor. * * * 

The regulation requires only that notice of changes be given to 
offerors. In the present case, Cardion is not an offeror. Thus, decisions 
such as Computek, supra— where we found that an agency failed to 
comply with the regulation and recommended that the competition 
be reopened and that offerors be notified of changes in the Govern- 
ment’s requirements—are easily distinguishable. Contrary to Cardion’s 
view, Computek did not recommend that the agency “seek new offerors” 
but rather that it seek new offers from the offerors in the procurement. 

The FPR’s do not specifically address the subject of whether or 
when an RFP should be canceled due to changes in the Government’s 
requirements. However, Defense Acquisition Regulation (DAR) 
§ 3-805.4(b) (1976 ed.) does address this point: 


(b) The stage in the procurement cycle at which the changes occur and the 
magnitude of the changes shall govern which firms should be notified of the 
changes. If proposals are not yet due, the amendment should normally be sent 
to all firms solicited. If the time for receipt of proposals has passed but proposals 
have not yet been evaluated, the amendment should normally be sent only to 
the responding offerors. If the competitive range has been established, only those 
offerors within the competitive range should be sent the amendment. However, no 
matter what stage the procurement is in, if a change or modification is so sub- 
stantial as to warrant complete revision of a solicitation, the original should be 
canceled and a new solicitation issued. In such cases, the new solicitation should 
be issued to all firms originally solicited, any firms added to the original mailing 
list and any other qualified firms. [Italic supplied.] 


The DAR is not applicable to FAA procurements. However, in the 
absence of a directly applicable FPR provision, we will use it as a 


guide. /roquois Research Institute, 55 Comp. Gen. 787, 797 (1976) , 76-1 
CPD 123. 
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It is well established that contracting agencies enjoy a broad range 
of discretion in deciding whether or not to cancel an RFP, and that 
our Office will not object to an agency’s decision in this regard unless it 
is clearly shown to have no reasonable basis. See United States District 
Court for the District of Columbia, 58 Comp. Gen. 451 (1979), and 
decisions cited therein. The issue in this case, therefore, can be stated 
as follows: has Cardion shown that FAA’s decision that the changes 
in requirements are not so substantial as to warrant complete revision 
of the RFP has no reasonable basis ? 

Considering the nature of the changes, as characterized by the 
parties supra, we see no basis on the record to answer this question in 
the affirmative. Insofar as the changes are readily and objectively 
quantifiable, such as the numbers of transmitters or monitors or the 
alterations in the delivery schedule, it is by no means obvious or self- 
evident why they must be regarded as “so substantial as to warrant a 
complete revision” of the solicitation. If anything, FAA’s and ITT- 
Wilcox’s characterizations of the changes as being of the type which 
might normally occur in negotiations for the acquisition of a major 
system appears more obvious and reasonable, especially where, as here, 
the RFP expressly contemplated that each offeror would provide its 
own design and technical approach to meeting the requirements, and 
technical approach was the most important evaluation criterion. 

The protester’s citation of Frequency Electronics, Inc., B-178164, 
July 5, 1974, 74-2 CPD 8, is not in point. There, the protester objected 
to the cancellation of an RFP which had called for specific models of 
electronic equipment. We found no basis to object to the Navy’s view 
that amending the RFP was impracticable, because it was ultimately 
possible that a considerably different type of equipment might be pro- 
cured under a new RFP. Whether the FAA in the present case could 
reach a reasonably based conclusion that the changes in the specifica- 
tion are so substantial as to warrant a complete revision of the RFP is 
beside the point. The protester, to succeed, must show in effect that 
FAA would be totally unreasonable if it reached any other conclusion. 
The protester’s presentation falls far short of such a showing. 

Insofar as the alleged substantial nature of the changes is premised 
on the protester’s perception of the reduced risk they entail, it must be 
noted that an individual prospective contractor’s perception of the 

_risk is of no especial concern to the Government. The Government’s 
concern is whether its minimum needs will be satisfied at a reasonable 
price. See Comten, Inc., B-186983, December 8, 1976, 76-2 CPD 468, 
affirmed March 9, 1977, 77-1 CPD 173. When the Government issues a 
solicitation, it is required to provide a clear statement of its require- 
ments so that all offerors will be competing on an equal basis (Fiber 
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Materials, Inc., 54 Comp. Gen. 735 (1975), 75-1 CPD 142) but the 
Governrfent makes no guarantee that each offeror will be facing the 
same degree of risk; one offeror, due to its superior experience or 
resources, may well enjoy a competitive advantage over another. 7'elos 
Computing, Inc., supra. We see little merit, therefore, in the idea that 
the substantial nature of changes in an RFP should be judged in terms 
of an individual prospective offeror’s perception of their effect on risk. 

Cardion has lately introduced an argument akin to detrimental re- 
liance, i.e., that the changes effected by amendment No. 6 relate to the 
same areas of risk which caused Cardion to forego submitting a pro- 
posal in June 1978. However, the contemporaneous documentation (see 
Cardion’s June 1, 1978, “no bid” message to FAA, supra) does not 
substantiate this after-the-fact assertion. If a prospective offeror 
believes the terms of the RFP involve too much risk, it has a choice of 
cither submitting a proposal in response to the RFP, or protesting 
prior to the closing date for receipt of initial proposals and specifically 
challenging those areas of the RFP it believes should be changed. We 
agree with Wilcox’s comments to the effect that the Government cannot 
conduct its negotiated procurements on a “start and stop” basis, with 
procurements being halted as various nonofferors change their minds 
about the degree of risk. 

Further, we do not find decisions such as Kent Watkins and Amer- 
ican Air Filter, supra, to be in point. The relevance of these and similar 
decisions to the present case rests on the theory that in determining 
whether changes to an RFP are so substantial as to warrant its com- 
plete revision, it is pertinent to consider whether such changes—if 
made to a contract already awarded—would constitute a change so 
substantial that the work covered by the modification should be the 
subject of a new procurement. The difficulty with this reasoning is 
that a change to a contract is not the same thing as a change to an 
RFP, whether considered from the perspective of the opportunity to 
compete or from the perspective of the best interests of the Govern- 
ment in satisfying its needs on the most advantageous terms. A con- 
tract modification is accomplished in what amounts to a sole-source 
environment; the Government deals only with the contractor and no 
other party has an opportunity to compete. A change to an RFP, on 
the other hand, does not in itself preclude any party which chose to 
compete in the procurement from competing for the changed require- 
ments, nor is the Government, even if there is only one offeror, locked 
into a sole-source situation to the same degree in a precontract environ- 
ment as it is when dealing with a contractor. 

Thus, in our view, the scope of changes to an RFP which may be 
permissible without requiring a new solicitation is greater than the 
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scope of changes permitted to an existing contract. See, in this regard, 
Alton Iron Works, B-183955, August 29, 1975, 75-2 CPD 131, where 
we stated: 


Alton also questions the propriety of an award for 895 items when the original 
RFP called for only 418 items. When the contracting officer learned that in- 
creased quantities would be needed he negotiated only with Yarway because it 
was the only offeror submitting an acceptable offer on the lesser quantity. We 
can find no reason to object to this procedure since ASPR § 3—805.4(b) (1974 ed.) 
provides, in effect, that changes in the Government’s requirements that do not 
warrant a complete revision of the solicitation and which occur after the com- 
petitive range for the procurement has been established need only be conveyed by 
amendment to those offerers determined to be in the competitive range. * * * 


Compare Kent Watkins, supra, where we found that a contract 
modification which doubled contract costs and performance time was 
in fact an unjustified sole-source award and recommended that the 
agency conduct a competitive procurement. 

Thus, we do not find the “contract modification” line of decisions to 
be controlling here, and the various court decisions cited by Cardion 
which deal with cardinal changes are even further afield. The cardinal 
change cases deal with the rights of the Government and the con- 
tractor in a breach of contract situation and are not directly concerned 
with the subject of when certain work must be the subject of a com- 
petitive procurement. 

Even if the Kent Watkins and American Air Filter rationale were 
to be applied here, it offers no support for the protester’s position. In 
this regard, in our second American Air Filter decision, in discussing 
to what extent a contract can be modified before the statutory require- 
ment for competition comes into play, we stated (57 Comp. Gen., supra, 
at 573) : 

The impact of any modification is in our view to be determined by examining 
whether the alteration is within the scope of the competition which was initially 
conducted. Ordinarily, a modification falls within the scope of the procurement 
provided that it is of a nature which potential offerors would have reasonably 
anticipated under the changes clause. 

To determine what potential offerors would have reasonably expected, con- 
sideration should be given, in our view, to the procurement format used, the 
history of the present and related past procurements, and the nature of the 
supplies or services sought. A variety of factors may be pertinent, including: 
whether the requirement was appropriate initially for an advertised or negotiated 
procurement; whether a standard off-the-shelf or similar item is sought; or to 
whether, e.g., the contract is one for research and development, suggesting that 


broad changes might be expected because the Government’s requirements are at 
best only indefinite. 


By analogy, the scope of changes to an RFP which would be per- 
missible without requiring cancellation and resolicitation would have 
to be judged in terms of what changes in the RFP prospective offerors 
might reasonably have anticipated would be made after proposals 
were received. Cardion and all other prospective offerors were on notice 
that in this negotiated procurement the RFP explicitly contemplated 
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individual design approaches by offerors. To assert in these circum- 
stances that an RFP amendment incorporating technical changes based 
on the particular technical approach taken by the sole offeror makes 
the RFP as amended fundamentally different in purpose or nature 
from the original RFP is totally unpersuasive. 

As for Cardion’s argument that the RFP should be canceled because 
FPR §1-3.101 requires agencies to seek maximum competition in 
negotiated procurements, our decision Environmental Protection 
Agency—request for modification of GAO recommendation, 55 Comp. 
Gen. 1281 (1976), 76-2 CPD 50, is pertinent. There, our Office had 
sustained a protest and recommended that negotiations be reopened 
with the six offerors. The agency proposed instead to cancel the RFP, 
partly on the basis that issuing a new RFP would maximize com- 
petition by allowing parties other than the six original offerors an 
opportunity to submit proposals. Our decision stated (55 Comp. Gen. 
at 1284-1285) : 

[FPR] §1-3.101(d) (1964 ed. amend. 153) provides that negotiated procure- 
ment shall be on a competitive basis to the maximum practical extent. However, 
we do not believe that this principle, considered in and of itself, necessarily 
justifies canceling an existing RFP and issuing a new RFP. Unless there is a 
reasonable basis to believe that continuing the competition under an existing 
RFP will not lead to the receipt of technically acceptable proposals whose realistic 
probable costs are considered reasonable, we see no grounds why the RFP should 
be canceled in the hope of experiencing better results under a new RFP. 

A decision to cancel, in other words, should not be undertaken based 
solely on speculation about possible increased competition under a new 
RFP and irrespective of the results obtained under the original RFP. 
In 55 Comp. Gen. 1281, six proposals had been received as opposed to 
only one in the present case. However, the FAA initiated the current 
procurement as a competitive one and ITT-Wilcox’s proposal was 
prepared in anticipation of competition. There is no requirement that 
an agency cancel an RFP solely because only one acceptable proposal is 
received. See, in this regard, Cessna Aircraft Company et al., 54 Comp. 
Gen. 97 (1974), 74-2 CPD 91; cf. Alton Iron Works, supra. 


VY. Conclusion 
The protest is denied. 


[ B-192795J 


Officers and Employees—Transfers—Relocation Expenses—Tem- 
porary Quarters—Beginning of Occupancy 


If a Federal employee’s dependents are returned from overseas to the United 
States prior to the employee’s transfer, subsistence expenses while occupying 
temporary quarters may not be paid on the basis of the dependents’ occupancy of 
temporary quarters at the time of and in connection with their early return from 
overseas, since the statutory provision governing the travel of dependents in such 
circumstances provides only for the reimbursement of the dependents’ “trans- 
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portation expenses” and does not, in addition, authorize payment of subsistence 
expenses. 5 U.S.C. 5729 (1976). 

Officers and Employees—Transfers—Relocation Expenses—Tem- 
porary Quarters—Entitlement 

If a Federal employee’s dependents are returned from overseas to the United 
States prior to the employee’s transfer, temporary quarters subsistence expenses 
may nevertheless be paid on their behalf when the employee performs his per- 
manent-change-of-station travel, provided that the dependents are required to 
occupy temporary quarters at the time of and in connection with the employee’s 
transfer. 5 U.S.C. 5724a (1976). 

In the matter of Subsistence Expenses While Occupying Temporary 
Quarters—Early Return of Dependents of Civilian Employees from 
Overseas Areas, June 14, 1979: 


This action concerns subsistence expenses while occupying tempo- 
rary quarters (TQSE), which are reimbursable relocation expenses 
payable to a Federal employee when use of temporary lodgings is 
justified in connection with his transfer to a new permanent duty 
station. A decision has been requested on the following question : 


If dependents are returned from overseas to CONUS prior to the time the PCS 
transfer is authorized, prior to the time PCS orders are issued, and prior to the 
time the transportation agreement is signed, may the dependents be included for 
TQSE purpose when the employee ultimately performs PCS travel? 

The request for a decision on this question was submitted by Mr. Joe 
F. Meis, Principal Deputy, Assistant Secretary of the Air Force (Man- 
power, Reserve Affairs and Installations), and the request has been 
assigned Control No. 78-30 by the Per Diem, Travel and Transporta- 
tion Allowance Committee, Department of Defense. 

In the submission it is noted that para. 2-5.2e of the Federal Travel 
Regulations imposes certain time limitations on the use of temporary 
quarters for subsistence expense purposes. It is also noted that in 
decision B—164948, October 18, 1968, involving the early return of 
an employee’s dependents from an overseas duty station, we dis- 
allowed payment of per diem iin the absence of a related transfer of 
the employee. It is indicated that because of the above-mentioned 
regulatory provision and Comptroller General’s decision, doubt has 
arisen as to whether TQSE on behalf of an employee’s dependents may 
be paid in the event of their early return to the continental United 
States from an overseas duty station, even if the dependents eventually 
join the employee in temporary quarters upon his subsequent transfer. 


I. Temporary Quarters Subsistence Expenses Are Not Payable in 
Connection With the Early Return of Dependents from Overseas 
Under 5 U.S.C. § 5729. 


With respect to expenses allowable in connection with the early 
return of a civilian employee’s dependents to the continental United 
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States from a foreign or overseas post of duty, section 5729 of title 5, 
United States Code (1976), provides as follows: 

(a) Under such regulations as the President may prescribe, an agency shall 
pay from its appropriations, not more than once before the return to the United 
States or its territories or possessions of an employee whose post of duty is 
outside the continental United States, the expenses of transporting his immediate 
family and of shipping his household goods and personal effects from his post 
of duty to his actual place of residence when— 

(1) he has acquired eligibility for that transportation; or 

(2) the public interest requires the return of the immediate family for 
compelling personal reasons of a humanitarian or compassionate nature, 
such as may involve physical or mental health, death of a member of the 


immediate family, or obligation imposed by authority or circumstances over 
which the individual has no control. 

(b) Under such regulations as the President may prescribe, an agency shall 
reimburse from its appropriations an employee whose post of duty is outside 
the continental United States for the proper transportation expenses of returning 
his immediate family and his household goods and personal effects to the United 
States or its territories or possessions, when— 


(1) their return was made at the expense of the employee before his 
return and for other than reasons of public interest ; and 
(2) he acquires eligibility for those transportation expenses. 


(c) This section does not apply to appropriations for the Foreign Service of 
the United States. [Italic supplied.] 


We have long held that the term “transportation expenses” of an 
employee’s dependents as used in a statute does not include authority 
for payment of per diem in lieu of subsistence in addition to trans- 
portation expenses. See, for example, 25 Comp. Gen. 268 (1945). We 
have, therefore, expressed the view that the authority for the trans- 
portation of an employee’s dependents at public expense contained in 
5 U.S.C. § 5729 does not, in addition, include authority for the pay- 
ment of per diem in lieu of subsistence. See decision B-164948, supra, 
and B-172078, March 30, 1971. Moreover, since no statutory authority 
exists under 5 U.S.C. § 5729 for the payment of any amounts for sub- 
sistence, it is also our view that temporary quarters subsistence ex- 
penses, TQSE, are not payable in connection with the early return of 
dependents under that provision of law. 


II. Temporary Quarters Subsistence Expenses May Be Paid Under 
5 U.S.C. § 5724a if the Dependents Occupy Temporary Quarters 
When the Employee Is Later Transferred. 


Section 5724a of title 5, United States Code (1976), provides that 
in addition to transportation expenses, an employee may also be au- 
thorized reimbursement of all or part of certain relocation expenses 
incurred in connection with a permanent-change-of-station transfer. 
Among the relocation expenses authorized to be paid are per diem in 
lieu of subsistence while en route (subsection (a) (1) ), and subsistence 
expenses of the employee and his immediate family for a period of 30 
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days while occupying temporary quarters, TQSE, where the new offi- 
cial station is located in the United States, its territories or possessions, 
the Commonwealth of Puerto Rico, or the Canal Zone (subsection 
(a) (3)). 

Implementing statutory regulations governing the payment of 
TQSE are contained in chapter 2, part 5, Federal Travel Regulations, 
FPMR 101-7 (May 1973) (FTR) issued by the General Services Ad- 
ministration. Para. 2-5.2e of those regulations, which is referred to in 
the submission, provides as follows: 

e. Time to begin occupancy. The use of temporary quarters for subsistence 
expense purposes under these provisions may begin as soon as the employee’s 
transfer has been authorized, and the written agreement required in 2—1.5a(1) 
has been signed. In order to be eligible for the temporary quarters allowance, 
the period of use of such quarters for which a claim for reimbursement is made 
must begin not later than 30 days from the date the employee reported for duty 
at his new official station, or if not begun during this period, not later than 30 


days from the date the family vacates the residence at the old official station, but 
not beyond the maximum time for beginning allowable travel and transportation. 


Thus, under the regulations, the use of temporary quarters for 
TQSE purposes may not begin until the employee’s transfer has been 
authorized and a required written agreement signed. With respect to 
the written agreement required of Department of Defense employees, 
para. C4005-1, Volume 2, Joint Travel Regulations, provides that the 
minimum service requirement in connection with transfers to and 
within the United States is a 12-month tour of duty. Other provisions 
of those regulations prescribe rules for the preparation and disposi- 
tion of the related written agreement to remain in Government service 
for the required period. 

Once the employee’s transfer is authorized and the other conditions 
of entitlement have been met, his dependents would thereafter be eligi- 
ble to occupy temporary quarters for TQSE purposes. This is so even 
if at some earlier date such dependents had received advance trans- 
portation under the provisions of 5 U.S.C. § 5729. Their occupancy 
of temporary quarters at the time of the employee’s transfer may 
properly be viewed as being related to his permanent-change-of-station 
move. See decision B-170446, January 11, 1971. As previously indi- 
cated, however, no additional TQSE payments could be made on the 
basis of subsistence expenses the dependents might also have incurred 
while occupying temporary quarters at the time of their early return 
from overseas, since those expenses could not properly be viewed as 
having a direct relationship to the employee’s transfer under the appli- 
cable laws and regulations. 

The question presented is answered accordingly. 
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[ B-177610] 


Federal Credit Unions—Services Furnished By Government 


Available space and services may be provided to Federal Credit Union Service 
Centers if approved by the appropriate officer or agency. 12 U.S.C. 1770 (1976). 
Also, General Accounting Office will not raise legal objection if credit union is 
allowed to use desks, chairs, and office machines without charge. However, agency 
funds are hereafter not available to furnish without charge telephone services for 


credit union. 


In the matter of Federal Services to Employees’ Credit Union Serv- 
ice Center, June 15, 1979: 


The Director, Fiscal and Accounting Management, United States 
Forest Service, Department of Agriculture (Forest Service), has 
requested our decision on whether funds appropriated to the Forest 
Service are available to finance miscellaneous services provided to a 
local Forest Service employees’ Credit Union Service Center (Credit 
Union). The Director states that for a number of years, property and 
services have been provided without charge to its Atlanta Region 
Credit Union office, including the use of “surplus” Government prop- 
erty (desks, chairs, and office machines) and “telephone installations, 
FTS lines, and monthly use rates.” He questions whether Forest Serv- 
ice appropriations are available for these purposes. 

A Federal credit union is a cooperative association organized in 
accordance with the provisions of the Federal Credit Union Act, as 
amended, 12 U.S.C. §§ 1751 et seg. (1976), for the purpose of promoting 
thrift among its members and creating a source of credit for provident 
or productive purposes. 12 U.S.C. § 1752(1). While organized under 
Federal law and subject to the supervision of the Administrator of 
the National Credit Union Administration, a Federal credit union is 
a private organization ; its funds are obtained from private sources and 
are not appropriated by the Federal Government. 

However, when organized within the terms of the Federal Credit 
Union Act, supra, Federal employee credit unions may be assigned 
space in Government-controlled buildings in the community or district 
in which they do business. 12 U.S.C. § 1770 (1976). Assignment of 
space, if it is available, is within the discretion of the officer or agency 
of the United States charged with the allotment of space in the Federal 
building, and it may be assigned without charge for rent or services. 
Jd. The statute reads as follows: 

* * * Upon application by any credit union organized under State law or by any 
Federal credit union organized in accordance with the terms of this Act, at least 
95 per centum of the membership of which is composed of persons who either 
are presently Federal employees or were Federal employees at the time of admis- 
sion into the credit union, and members of their families, which application shall 


be addressed to the officer or agency of the United States charged with the allot- 
ment of space in the Federal buildings in the community or district in which 
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such credit union does business, such officer or agency may in his or its discretion 
allot space to such credit union if space is available without charge for rent 
or services. 

We have held that the kind of services which may be supplied with- 
out charge to Federal credit unions under section 1770 includes only 
those services which are necessary to meet normal space needs. Any 
special services over and above those normal needs, such as providing 
security alarm systems, are not authorized to be furnished from Fed- 
eral appropriated funds. Payment for such services must be provided 
from funds of the Credit Union, which may contract and pay for the 
services itself. B—164310, August 28, 1968. 

Unlike available space, which must be paid for by the United States 
whether used by a credit union or not, telephones and telephone service 
for the credit union would not otherwise be required and would there- 
fore, to some degree, result in additional cost to the United States. We 
believe that furnishing of telephone service (including installations, 
FTS lines, and other expenses associated with telephone service) by 
a Federal agency would fall into the category of special service, the 
cost of which should be borne by the credit union. 

However, under the circumstances, the Department need not bill the 
credit union for costs of telephone service previously incurred. The 
credit union should be billed for such costs henceforth. 

With regard to the so-called surplus property, the question is more 
complex. Section 1770 allows agencies controlling allotment of space 
in Federal buildings to give credit unions “space and services.” While 
the authorization to provide “services” to credit unions may originally 
have been understood as covering services associated with the space, 
such as lighting, heat or cooling, and maintenance, in practice certain 
personal property such as furniture and office machines has also been 
widely made available. In our report, “Applying a Uniform Policy 
With Respect to Rental Charges For Credit Unions” (B-164031(4), 
February 17, 1971), we recognized that Federal agencies commonly 
provided office furniture and equipment to credit unions without 
charge. We concluded that the Federal Credit Union Act contained 
sufficient authority to charge credit unions for space and personal 
property furnished by Government agencies and we recommended that 
the Administrator of General Services establish guidelines for use by 
Federal agencies in determining such charges. 

However, on reconsideration, we held that, while we continued to 
believe that the Act permitted establishment of a policy of “rent” 
assessments to credit unions, in view of the doubts raised by the legisla- 
tive history of the 1937 Act “and the resulting need for legislative 
clarification of the actual wording” of 12 U.S.C. § 1770, we would not 
pursue the matter without further action by the Congress. B—164031 
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(4), July 1, 1971. To our knowledge, Congress has taken no further 
action. Accordingly, we will not raise legal objections to the practice 
of allowing a Federal employees’ credit union to use available Govern- 
ment space or so-called surplus personal property (furniture and office 
machines) without charge. 


[ B-193805 J 


Travel Expenses—Private Parties—Invitational Travel on Federal 
Government Business—Foreign Air Carrier Use 
Requirement to use U.S. Flag air carriers unless those carriers are “unavailable” 


applies to Government invitees even though traveler is unaware of statutory 


provisions and inviting agency fails to make proper travel arrangements. 49 U.S.C. 
1517. 


In the matter of H. J. Otway—Fly America Act, Application to Gov- 
ernment Invitees, June 15, 1979: 


This is in response to a request from the Director, Division of 
Accounting, Office of the Controller, Nuclear Regulatory Commission 
(NRC), for an advance decision concerning a travel voucher sub- 
mitted by H. J. Otway, an invitational traveler for the NRC. 

The Division Director, who is an authorized certifying officer, 
forwarded to this Office a copy of the voucher in question. Ordinarily 
the General Accounting Office will not render an advance decision 
unless the request is accompanied by an original voucher, properly 
certified and approved. 22 Comp. Gen. 588 (1943). Where the record 
shows, however, that the certifying or disbursing officer does have a 
voucher before him, the question presented may be decided in order to 
expedite matters. B-193434, November 30, 1978; B-178441, June 18, 
1973. 

‘Mr. Otway, an American member of the International Atomic 
Energy Agency in Austria was invited to confer in Washington by the 
NRC at the agency’s expense for the period March 25-30, 1978. He 
was not instructed as to how he should arrange air transportation, nor 
were the administrative facilities of the NRC, which were available, 
used to arrange travel for Mr. Otway. He made his own travel arrange- 
ments and used a foreign air carrier for the segment of his trip from 
Vienna through Amsterdam to New York. A U.S. air carrier was 
available for the trip to New York. Upon his arrival in Washington, he 
was informed of the requirement to use U.S. air carriers, and changed 
his return trip which included a personal side trip to Albuquerque, 
New Mexico, so that he returned to Vienna by a route making the 
greatest practical use of U.S. air carriers. 
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Mr. Otway was unaware of the requirement to use U.S. air carriers. 
Because Mr. Otway is not an employee of NRC, the agency feels that 
he should not be penalized for its failure to give appropriate instruc- 
tions and to make proper arrangements for the travel. 

The. requirement for use of certificated U.S. air carriers in interna- 
tional travel is imposed by section 5 of the International Air Trans- 
portation Fair Competitive Practices Act of 1974, Public Law 93-623, 
January 3, 1975, 49 U.S.C. § 1517 (1976), which provides that : 


* * * The Comptroller General of the United States shall disallow any expendi- 
ture from appropriated funds for payment of such personnel or cargo transporta- 
tion on an air carrier not holding a certificate under section 401 of this Act in 
the absence of satisfactory proof of the necessity therefor. * * * 


The law does not differentiate between Government employees and 
Government invitees. All Government-financed air travel must be on 
U.S. air carriers unless those carriers are “unavailable.” See B-188968, 
August 8, 1977. There is no provision to relieve a traveler of the pen- 
alty for using a foreign flag carrier because of the agency’s failure to 
make appropriate travel plans. The requirement for use of certificated 
service is mandated by statute and may not be waived. B—186007, No- 
vember 15, 1976. Therefore, because transportation by certificated U.S. 
air carriers was available between Vienna and Washington, Mr. Otway 
may not be allowed the amount of money improperly diverted from 
U.S. air carriers. 

NRC has adopted the mileage proration formula described in 56 
Comp. Gen. 209 (1977) for use in determining the amount of the 
traveler’s financial liability. Applying the formula to Mr. Otway’s 
case, his liability for use of a noncertificated air carrier from Vienna 
to New York is $245.08. 

However, Mr. Otway’s travel voucher includes an inapplicable 
round trip air fare of $722; the correct price for the authorized round 
trip ticket if purchased in Vienna, Austria, is $969.60, or $247.60 more 
than the amount claimed. Since the penalty is $245.08, Mr. Otway may 
be allowed $2.52 in addition to the amount claimed on his voucher, if 
otherwise correct. See 58 Comp. Gen. 298 (1978). 


[ B-193536 J 


.Attorneys—Fees—Administrative Investigative Proceedings 


As a result of its own investigation of misconduct charges initially made by a 
private party, Securities and Exchange Commission (SEC) found possible merit 
to charges against three of eight SEC employees and appointed a hearing ex- 
aminer who ultimately determined the misconduct allegations to be without merit. 
SEC may not reimburse attorney’s fees incurred by the employee as a cost of 
providing legal representation, since, upon its determination to further pursue 
the matter, the case was no longer one in which the Government’s interests were 





614 DECISIONS OF THE COMPTROLLER GENERAL [58 


aligned with those of the employee in defending charges brought by a third 
party against the employee for conduct within the scope of his official responsi- 
bilities. Compare B-127945, April 5, 1979. 


Attorneys—Fees—Agency Authority To Award 


Where an SEO investigation of charges of misconduct against three SEC em- 
ployees was ultimately resolved in favor of the employees, the employees’ legal 
fees may not be reimbursed. Attorney’s fees may be awarded to the prevailing 
party only when there is express authority for the payment of such fees and 
there is no specific authority for award of attorney’s fees in standards of conduct 
proceedings in the nature of those conducted by the SEC. 

In the matter of Securities and Exchange Commission—Reimburse- 
ment of Legal Expenses Incident to Internal Investigation, June 18, 
1979: 


This action is in response to a request for a decision from the 
Securities and Exchange Commission (SEC) concerning its authority 
to reimburse reasonable attorney’s fees paid by SEC employees incident 
to an SEC internal inquiry into allegations of misconduct filed against 
the employees by an outside party. 

The request from the SEC states that in the course of administrative 
proceedings against a securities broker-dealer, a respondent. in these 
proceedings charged that certain SEC employees had violated pro- 
visions of title 18 of the United States Code, violated or aided and 
abetted violations of the SEC Conduct Regulation (17 C.F.R. § 200.- 
735-1 et seqg.), and otherwise engaged in improper professional con- 
duct in connection with the administrative proceedings. These allega- 
tions were also filed with the Internal Revenue Service, the United 
States Attorney’s Office, and the Ethics Committee of the Bergen 
County, New Jersey, Bar Association. In addition, the respondent filed 
four separate lawsuits in United States District Court in which he 
raised substantially the same charges of misconduct by SKC staff. The 
SEC and its staff members were represented in these lawsuits by 
counsel from the SEC’s Office of General Counsel, and all of these 
lawsuits were ultimately dismissed. 

Under SEC procedures, the Office of General Counsel conducted an 
informal inquiry into these allegations of misconduct by three of the 
SEC employees and, upon the advice of that office, the SEC appointed 
an impartial hearing officer to conduct a formal inquiry. After a period 
of about 2 years, these two inquiries were completed, and the SEC 
accepted the hearing officer’s conclusion that the allegations of mis- 
conduct were without merit. The SEC closed the matter with no 
adverse personnel action taken against the employees in question. At 
least two of the employees involved have requested that the SEC 
reimburse the legal fees they incurred in retaining private counsel to 
represent them in connection with the inquiries. 
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The request from the SEC states further that allegations of mis- 
conduct are taken very seriously and that where the allegations are 
found to have merit, the employee involved may be subject to an 
adverse personnel action. In addition, violation of the SEC’s Conduct 
Regulation can lead to that person’s temporary or permanent disquali- 
fication from appearing or practicing before the SEC. See 17 C.F.R. 
§ 200.735-13. Since an employee who is the subject of an inquiry may 
find his career in jeopardy, the SEC believes it is not unreasonable 
for the employee to retain private counsel. Where the allegations of 
misconduct have been found to have been without merit, the SEC 
believes it is appropriate to reimburse reasonable attorney’s fees paid 
by its employee. The SEC, therefore, asks to be advised whether it has 
the legal authority to reimburse attorney’s fees under the circumstances 
described above. 

The question of whether attorney’s fees may be awarded to the 
successful or prevailing party in a particular proceeding is a matter to 
be resolved on the basis of whether there is express statutory authority 
for the payment of such fees. Alyeska Pipeline Co. v. Wilderness 
Society, 421 U.S. 240 (1975). There is no specific authority for award 
of attorney’s fees in standards of conduct proceedings in the nature of 
those conducted by the SEC and we are unable to find that the SEC 
otherwise has statutory authority to award attorney’s fees in adminis- 
trative proceedings of this type. Compare 15 U.S.C. § 77k(e) and 
78i(e). Therefore, we find that the SEC does not have authority to 
pay the attorney’s fees of the employees based upon the fact that the 
administrative proceedings were resolved in their favor and that the 
allegations of misconduct were found to have been without merit. 

However, we believe there is another aspect of this case that war- 
rants consideration. While the hiring of an outside attorney to repre- 
sent an employee is generally a private matter between the attorney 
and the client (55 Comp. Gen. 1418 (1976)), the Government may 
provide an employee with representation for private litigation when 
the United States’ interest is at stake along with the employee’s per- 
sonal interest. B-130441, April 12, 1978. We have recognized that the 
Government has an interest in judicial proceedings brought by a 
private party against a Federal employee in his individual capacity 
arising out of conduct within the scope of his Federal employment 
and that the Government may properly provide representation in such 
proceedings. B-150136, May 19, 1978. Since the United States acts 
through its employees, advocating the legality of employee actions 
taken in furtherance of their official duties is in the interest of the 
Federal Government. Moreover, if agency employees knew that they 
would have to bear their own representation expenses in actions against 
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them resulting from performance of their jobs, they would discharge 
their duties and exercise their discretionary functions less vigorously. 

Generally, the Department of Justice provides its attorneys to repre- 
sent employees in litigation under the authority of sections 516, 517, 
518, and 547(b) of Title 28, United States Code. These sections charge 
the Department with the responsibility for representing the United 
States in all litigation in which it has an interest. The Attorney Gen- 
eral interprets these provisions as giving the Department the statu- 
tory authority for its policy of representing Federal employees in 
court actions brought against them in their individual capacity be- 
cause of acts performed within the scope of their employment. The 
Department implements this policy in accordance with its statement 
on representation found at 28 C.F.R. §§ 50.15 and 50.16. 

However, the Department will not provide counsel to charged em- 
ployees in administrative disciplinary proceedings. Subsection 50.15 
(a) of its policy statement specifies the kind of proceedings in which 
the Department will provide representation. It states: 

(a) Under the procedures set forth below, a Federal employee (herein defined 
to include former employees) may be represented by Justice Department attor- 
neys in state criminal proceedings and in civil and Congressional proceedings in 


which he is sued or subpoenaed in his individual capacities, not covered by § 15.1 
of this chapter. 


In response to a recent request for the Attorney General’s views re- 
garding Department of Justice representation at the agency level in 
disciplinary and discrimination proceedings, the Assistant Attorney 
General explained that administrative disciplinary proceedings are 
not included in subsection 50.15(a) because : 


* * * Tt is the policy of the Civil Division, in this regard, that none of its 
attorneys may represent federal agency personnel in disciplinary or Title VII 
discrimination proceedings for the reason that the Civil Division will be respon- 
sible for defending the employing agency in the event the employee brings a civil 
action challenging the results of the proceeding. Representing the employee at the 
agency level proceeding would, therefore, create an unacceptable conflict. 


In judicial actions in which the Attorney General declines to pro- 
vide representation, agency appropriations are available to provide 
representation if otherwise proper. 55 Comp. Gen. 408, 412 (1975). In 
such cases, the agency must determine that representation is in the 
Government’s interest and that the conduct in question was in further- 
ance of an agency function. In such cases, where the appropriate deter- 
minations have been made, the cost of an attorney may be considered a 
necessary expense incurred in performing that agency function. 53 
Comp. Gen. 301, 306 (1973). Recently, in B-127945, April 5, 1979, we 
recognized that because of the unavailability of Department of Justice 
representation an agency may use its appropriations to provide coun- 
sel in connection with an administrative hearing of charges of mis- 
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conduct by an employee in the performance of his official duties where 
the charges were initiated ‘and pursued by a private party in that ad- 
ministrative forum. 

In B-127945 the Nuclear Regulatory Commission (NRC) staff filed 
a motion for censure for alleged professional misconduct against a 
private attorney representing certain parties to a licensing-related pro- 
ceeding. The private attorney filled a motion for disciplinary action 
against two NRC employees whom he charged with misconduct. In 
accordance with NRC’s Rules of Procedure, the charges were referred 
to a special board for hearing. The NRC retained private attorneys to 
defend its employees in the two-party disciplinary proceeding against 
the charges brought and pursued by the private attorney. In conclud- 
ing that the NRC could expend its appropriations for the necessary 
legal services, we stated : 

* * * on agency may properly charge against its appropriation the expenses of 
defending acts performed within the scope of agency employment. Here, “the 
NRC Executive Legal Director determined that the employees involved were 
clearly acting within the scope of their authority.” It was therefore in the agency’s 
interest to provide them with legal counsel, and since the Attorney General has 
declined representation in this type of proceeding, NRC appropriations would 
be available to supply counsel to the charged staff members. 

It was NRC’s view that its own attorneys could not defend the charged staff 
members before the Special Board because their appearances might create con- 
flicts of interest. The NRC’s Office of General Counsel could not supply its 
attorneys because that Office would be responsible for advising the NRC in its 
review of the Board’s decision in the proceeding. Although it is not clear from 
the Executive Director’s letter, we have been advised informally that attorneys 
from the Office of Executive Legal Director (ELD) could not provide representa- 
tion because the intervenors who filed misconduct charges contended that ELD 
attorneys must prosecute all such charges. As a result, when its was necessary 
for NRC to decide whether to retain outside attorneys, the possibility existed 
that the Office of ELD would be prosecuting the same case, thus making that 
Office’s representation of the accused attorneys inappropriate. 

Accordingly, since providing legal counsel to these NRC employees to defend 
conduct within the scope of agency employment is in furtherance of the agency’s 
purpose, the NRC could properly expend its appropriations for the necessary legal 
services. * * * 

At the outset of the special proceedings, a determination was made 
by NRC that the conduct of its staff members was conduct within the 
scope of their employment and that it was in the interest of the 
Government to provide them legal representation to defend their 
actions against the charges brought and pursued by the private attor- 
ney. Outside legal counsel was retained by NRC at the outset of the 
special proceedings. Inasmuch as Department of Justice representation 
was unavailable and agency staff representation involved an apparent 
conflict of interest, payment of the legal expenses involved was sus- 
tained on the basis consistent with our decisions cited above, holding 
that the Government may provide legal representation in private liti- 
gation against an employee in proceedings arising out of conduct 


within the scope of his employment. In the prior cases and in the NRC 
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proceeding, the conduct of the Federal employees was brought into 
issue and pursued by a third party and not by the Government itself. 

The SEC case here in issue differs significantly from the NRC case 
in that the charges of misconduct, while initially raised by an outside 
party, were pursued not by the outside party but by the SEC on the 
basis of its independent determination to investigate the conduct of 
three of its employees. Correspondence received from two of the three 
SEC attorneys involved indicates that the private respondent in the 
SEC administrative proceeding against the securities broker-dealer 
initially made allegations of staff misconduct against at least eight 
SEC employees. The SEC Office of General Counsel conducted a 
formal investigation into all of those allegations. With respect to at 
least one of the employees, the Office of General Counsel initially con- 
cluded that there was possible merit to the allegations and recom- 
mended that disciplinary action be taken. Because of additional infor- 
mation subsequently obtained, disciplinary proceedings were not in 
fact instituted but, upon the recommendation of the Office of General 
Counsel, the SEC appointed an independent hearing examiner to 
conduct a further inquiry into the matter. It was at this point that the 
employee retained private counsel. We understand that. the other 
two SEC employees also retained private counsel at this point and 
that a transcribed hearing was held concerning the conduct of all three. 
The hearing examiner found the allegations of misconduct to be with- 
out merit and recommended that no action be taken with respect to any 
of the three. 

Under these circumstances, the cost of providing counsel may not be 
considered a proper expenditure of appropriated funds. Upon SEC’s 
determination that the matter should be further investigated with 
respect to three of the SEC employees, the situation was no longer 
one in which the Government’s interest was aligned with the interests 
of the three employees against charges pressed by a third party, and 
thus it was no longer in the Government’s interest to provide them 
with legal counsel. The SEC hearing was a formal agency fact-finding 
inquiry to determine whether its employees were guilty of misconduct. 
In fact, at that point, the situation was indistinguishable from that in 
which an agency itself initiates an investigation into the conduct of its 
own employees. That the employees were ultimately vindicated does 
not change the character of the proceeding. 

The determination to provide an employee with legal representa- 
tion is one to be made at the outset of proceedings initiated against 
him by an outside party based on a determination that the conduct in 
question was within the scope of his official responsibilities and that 
it is in the interest of the Government to provide for his representation. 
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It is not a determination to be predicated on the employee’s ultimate 
success in the particular proceeding. 


[ B-194945 J 


Claims—Assignments—Contracts—Validity of Assignment—As- 
signee’s Right to Payment 

Government contractor’s secured note, assigning accounts receivable to financial 
institution, which was executed during the period the instant Government con- 
tract was being performed, should be recognized under Assignment of Claims Act. 
Record includes contractor’s schedule of accounts receivable which lists the 
instant contract account. B—120222, Oct, 27, 1955, modified. 

In the matter of General Services Administration—Advance De- 
cision, Assignment of Claims Act, June 19, 1979: 


The General Services Administration (GSA) requests an advance 
decision concerning the proper payee under GSA contract No. GS- 
02S-29880 with Teltronics Services, Inc. (Teltronics). GSA, having 
received performance from Teltronics, is now in the position of stake- 
holder ready to make payment, but is uncertain as to the proper payee. 
This uncertainty stems from a claim of the Sterling National Bank 
and Trust Company of New York (Sterling) that it should be the 
payee by virtue of an agreement in which Teltronics allegedly assigned 
the proceeds from this Government contract to Sterling. The validity 
of this assignment under the Assignment of Claims Act of 1940, as 
amended, 31 U.S.C. § 203 (1976) and 41 U.S.C. § 15 (1976) (hereafter 
referred to as the Act) is the determinative issue here. 


Background 


On May 1, 1978, GSA awarded to Teltronics a contract for the 
installation and maintenance of a communications system at Floyd 
Bennett Field, Brooklyn, New York. Upon completion of installation, 
Teltronics submitted to GSA on May 4, 1979, an invoice for payment 
in the amount of $519,678. Previously, on March 16, 1979, Sterling 
asserted its claim to any payment under the instant contract by notify- 
ing GSA’s contracting officer that it was assignee of all Teltronics’ 
accounts receivable. As evidence of this assignment, Sterling submitted 
a Security and Assignment Agreement, dated July 19, 1976, in which 
Teltronics agreed to the following terms: 


FOR VALUE RECEIVED, and in consideration of loans or extensions of credit 
made to the Undersigned [Teltronics], ‘as evidenced by any notes, guarantees or 
other evidence of indebtedness executed by Undersigned, the Undersigned hereby 
grants a security interest in, sells, assigns, transfers, deposits, pledges and sets 
over to the Bank [Sterling] all it right, title and interest in and to each and 
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every account of the Undersigned now owned or hereafter arising and all moneys 
now due or hereafter to become due thereon * * *. 


On March 22, 1979, GSA informed Sterling that the assignment 
was not in compliance with the Assignment of Claims Act and GSA 
was therefore unable to honor the request for payment. In particular, 
GSA noted that the 1976 Teltronics/Sterling agreement did not. refer 
to any specific Government contract, was not a certified copy, and was 
entered into approximately 2 years prior to the date of the contract 
in question. Sterling resubmitted its notice of assignment on April 3, 
1979, and, again, it was rejected by GSA on April 4, 1979, as an assign- 
ment not conforming to the requirements of the Act. 

Subsequently, Sterling requested a Temporary Restraining Order 
in the United States District Court for the Southern District of New 
York. On April 17, 1979, the court entered an order which: (1) re- 
strained GSA from paying Teltronics any funds due under the subject 
contract; and (2) required any funds which may become payable 
thereunder to be paid into court. By Order to Show Cause, Sterling 
commenced a proceeding seeking a preliminary injunction to prevent 
GSA from paying Teltronics monies due under the contract and to 
require Teltronics to execute any documents necessary for Sterling 
to obtain payment directly from the Government. Upon motion of the 
court and after testimony was heard, the court dismissed the action 
for lack of subject matter jurisdiction on May 7, 1979. 

On May 8, 1979, Sterling renewed its request to GSA that the as- 
signment be recognized. As additional support for its position, Sterling 
submitted a copy of a corporate resolution of Teltronics, dated July 19, 
1976, which authorized the execution of the 1976 assignment. Further, 
Sterling provided a portion of the transcript of the April 20, 1979 
hearing in the previously mentioned court action in which a Teltronics 
Vice-President testified that the Floyd Bennett Field contract account 
receivable had been assigned to Sterling. 

Upon receipt of this renewed request from Sterling, and having 
possession of other documents tending to demonstrate the establish- 
ment of a line of credit extended to Teltronics during the perform- 
ance of this contract, GSA sought our advice in this matter. GSA’s 
primary area of concern is that the 1976 security agreement submitted 
by the bank predated the Government contract by nearly 2 years and is 
a blanket security agreement which does not necessarily require the 
Teltronics accounts receivable to be paid to the bank. 


Discussion 


The Act permits the assignment to a bank, trust company, or other 
financing institution of monies due under a Government contract. 
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Assignees, however, must comply with the requirements for written 
notice of assignments stated in the Act, as follows: 


* * * file written notice of the assignment together with a true copy of the in- 
strument of assignment with (a) the contracting officer or the head of his depart- 
ment or agency; (b) surety or sureties upon the bond or bonds, if any, in connec- 
tion with such contract ; and (c) the disbursing officer, if any, in connection with 
such contract; and (d) the disbursing officer, if any, designated in such contract 
to make payment. 


The Security and Assignment Agreement of July 19, 1976, between 
Teltronics and Sterling is best characterized as a blanket security 
agreement because of its general terms with no reference to any specific 
contract and because it covers a variety of security interests in the 
debtor’s current and future accounts receivable. Moreover, it predates 
the instant contract by nearly 2 years and therefore it does not evidence 
that the bank was providing financing at the time this Government 
contract was executed or being performed. GSA states that the Act 
has been interpreted as requiring the assignment to reference a specific 
Government contract or that there must be a recognition, on an invoice 
or purchase order, by the contractor that an assignee should be paid 
monies due under the contract. In this regard, the agency cites First 
National City Bank v. United States, 548 F. 2d. 928, 212 Ct. Cl. 357 
(1977) and prior decisions of this Office. GSA also quotes from the 
cited court case wherein the court, in effect, stated that under the Act 
& proper assignee was confined to a lender whose loan was used, or was 
available for use, in financing the particular Government contract. 

However, the question there was whether the set-off protections 
of the Act were available to the assignee bank. The court noted that 
Congress did not intend to eat into the Government’s normal right of 
set-off against an assignor more than would be necessary to induce 
monetary aid in performing a contract. There is no question of set-off 
in this case, the Government being a mere stakeholder and the con- 
tractor demanding direct payment without contesting the authenticity 
of the assignment of the instant account. We are aware of no require- 
ment for the Government to ascertain the purpose of the loan before 
recognizing an assignment of contract payments over the contractor’s 
conflicting demands for direct payment. In such circumstances it is 
enough that the Government assure itself of the assignment’s authen- 
ticity and its applicability to the contract right involved here. More- 
over, the fact that the Government contract may have been only one of 
many accounts assigned by Teltronics to Sterling would not invalidate 
an assignment under the Act. In accord with the modern trend away 
from tying a particular loan’ to a particular security, the use of a 
revolving credit financing device has been regarded as acceptable 
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under the Act. Continental Bank & Trust Co. v. United States, 416 F. 
2d 1296, 189 Ct. Cl. 99 (1969). 

In this connec.ion, we have held that an assignment of a claim 
against the Government should specify the particular contract in- 
volved, and therefore, that a blanket assignment does not meet the 
requirements of the Act where the Government seeks to set off a tax 
indebtedness. See B—120222, October 27, 1955. We have noted in one 
decision that the lack of specificity of a blanket agreement can be 
cured for purposes of perfecting a valid assignment under the Act 
when “there are in existence later amendment schedules [specifying 
the Government contract] signed by the assignor, which purport to be 
an integral part of the original [blanket] assignment instrument.” 
B-171125, February 4, 1971. GSA has provided us documentation in 
addition to the 1976 agreement which raises the possibility that there 
may be sufficient documentation of a valid assignment applicable to 
the instant contract payment. 

It appears from the documents subsequently submitted here by GSA 
that during the period of performance of the Floyd Bennett Field 
contract, Sterling loaned Teltronics $1 million. This is evidenced by a 
secured note dated December 29, 1978, and executed by the Treasurer 
and Vice-President of Teltronics. By the terms of the note, Teltronics 
granted a security interest in and assigned all accounts receivable to 
Sterling. (This note also refers to the 1976 blanket agreement as a 
matter of collateral security for the loan.) In the documentation we 
received, a schedule of Teltronics’ accounts receivable lists the Floyd 
Bennett Field contract account. Assuming that GSA concludes that 
the December 1978 secured note is an authentic document, we believe 
it should be recognized as an assignment under the Act. Nevertheless, 
because of the controversy in this matter the bank should be required 
to indemnify the Government from any claims that might be made 
by the contractor. The bank may be paid upon satisfaction of these 
requirements. 


[ B-190420 J 


Pay—Retired—Waiver for Veterans Benefits—Effective Date 


A retired Regular Air Force Officer employed in a Federal civilian position whose 
retired pay was subject to reduction under the Dual Compensation Act, 5 U.S.C. 
5532, was advised by the Veterans Administration (VA) on February 23, 1978, 
that he was entitled to VA disability compensation retroactive to June 26, 1977. 
The officer filed a waiver of retired pay with the service department, pursuant to 
88 U.S.C. 3105, on March 8, 1978. Waiver of retired pay upon notification of 
entitlement to VA compensation is effective from the earliest date of entitlement 
to VA compensation; but the additional amount due is payable as VA compensa- 
ion, and not retired pay. Matter of Lieutenant Colonel Oliver B. Larson, 55 Comp. 
Gen. 1402 (1976), is modified. 
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In the mattter of Lieutenant Colonel Leo A. Fitzgerald, USAF, 
Retired, June 26, 1979: 


Section 5532 of Title 5, United States Code, requires that the pay of 
retired military members be reduced upon their acceptance of Federal 
civilian employment. Section 3104 of Title 38, United States Code, 
prohibits the concurrent payment of military retired pay and Veterans 
Administration (VA) pension or compensation benefits. Section 3105 
of Title 38, however, authorizes members to receive both retired pay 
and VA pension or compensation payments so long as they waive 
entitlement to retired pay in an amount equivalent to the veterans’ 
benefits paid them. 

A member gains in two ways by receiving payments characterized 
as veterans’ benefits rather than retired pay : veterans’ benefits are not 
taxable, and should the member become federally employed, veterans’ 
benefits are not subject to reduction by the Dual Compensation Act, 
5 U.S.C. 5532 to which retired pay is subject. 

The present case involves a retired Regular officer, Lieutenant 
Colonel Leo A. Fitzgerald, USAF, Retired, whose retired pay was 
reduced upon his Federal civilian employment. At a later date the 
VA determined that he was entitled to veterans’ compensation pay- 
ments retroactively as well as prospectively. Upon learning of his new 
entitlement, he executed a waiver of the appropriate amount of retired 
pay entitlement. The question we are asked to resolve is whether the 
proper effective date to be given the waiver is the date it was executed 
or the date of the earliest entitlement to veterans’ benefits. 

The request for an advance decision was made by Mr. Ernest E. 
Heuer, Deputy Chief, Accounting Division, Air Force Accounting and 
Finance Center. It has been assigned Submission No. DO-AF-1311, by 
the Department of Defense Military Pay and Allowance Committee 
and was forwarded to us by letter dated November 20, 1978. 

Colonel Fitzgerald retired from the Air Force on October 31, 1966, 
and has been employed in a civilian position with the Federal Govern- 
ment since July 17, 1967, during which time his retired pay has been 
reduced under the Dual Compensation Act. On June 26, 1977, he 
became ill and was hospitalized through August 6, 1977. In September 
1977, he returned to his civilian employment and at that time applied 
to the VA for disability compensation. On February 23, 1978, the VA 
determined that Colonel Fitzgerald was disabled beginning June 26, 
1977, and was entitled to receive VA compensation from that date. 
However, he was advised that if he elected to receive VA compensation 
he should return VA Form 21-651, to indicate waiver of that portion 
of his military retired pay which was equal to his VA disability com- 
pensation entitlement since he could not receive both. Colonel Fitz- 





624 DECISIONS OF THE COMPTROLLER GENERAL [58 


gerald completed and forwarded this form to the VA on March 3, 1978, 
and his retired pay was reduced in the amount of his VA compensation 
payment effective May 1, 1978. 

The Air Force requests our determination of the effective date of 
Colonel Fitzgerald’s waiver of his retired pay so that it may deter- 
mine the proper amount of reductions from his retired pay to be made 
pursuant to the dual compensation provision. The Air Force computes 
the additional amount Colonel Fitzgerald would be entitled to as 
$2,535.30 if his waiver of retired pay in favor of VA compensation 
may be given effect as of June 26, 1977, the earliest date of entitlement 
to VA compensation, rather than March 3, 1978, the date the waiver 
was executed. 

A valid waiver of retired pay and the payment of VA benefits on 
the basis of such waiver operates to reduce the legally authorized re- 
tired pay by the amount waived and from the effective date of the 
waiver the retiree ceases to be entitled to retired pay equal in amount 
to the compensation which he is entitled to receive from the VA. See 
36 Comp. Gen. 799 (1951). Disability compensation payable by the 
VA is not retired pay and accordingly, payments equal in amount to 
the VA compensation entitlement and received subsequent to the effec- 
tive date of the waiver are classified as disability compensation and 
are not subject to reduction under the dual compensation provisions. 

Concerning the effective date of a valid waiver of retired pay, we 
have held that where the VA award of disability compensation, retro- 
actively effective, is delayed administratively, the service department 
concerned “may not establish an effective date for waiver which would 
operate to deny the member the full monetary benefit which he would 
have otherwise received had the award of disability compensation been 
timely established on or before the date on which he became entitled 
thereto.” See Matter of Lt. Colonel Oliver B. Larson, USAF, Retired, 
55 Comp. Gen. 1402 (1976). 

That case involved a member who had filed a waiver of his retired 
pay (VA Form 21-651) with the Air Force prior to the beginning date 
of the retroactive period of a VA award of disability compensation. 
We believe that this rule should also be applied where the member 
files his waiver of retired pay upon being advised by the VA of his 
entitlement to VA compensation. Since the member’s right to elect to 
receive VA compensation does not accrue until the VA makes the 
determination of compensation entitlement, it is our view that the 
member need not file the waiver prior to the VA determination of 
entitlement in order to receive the full benefit of the compensation 
award with regard to dual compensation reduction. 
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This view is consistent with the congressional intent to provide re- 
tired members the full benefit of a VA award for taxation purposes. 
In that regard Congress recently amended 38 U.S.C. § 3101 to provide 
that the filing of a waiver of retired or retirement pay in the amount 
of VA pension or compensation before the end of the 1-year period 
from the date of the individual’s notification of eligibility for VA 
compensation shall exempt the retired pay from taxation in the amount 
of the VA pension or compensation which would have been paid but 
for the receipt of such pay. See Section 301 of the Veterans’ Disabil- 
ity Compensation and Survivors’ Benefits Act of 1978, Public Law 
95-479, October 18, 1978, 92 Stat. 1560, 1564. The purpose of this legis- 
lation was to clarify the intent of the Congress to assure the exemption 
from taxation of compensation paid in lieu of military retired pay. 
See H.R. Rep. No. 95-1226, 95th Cong. 2d Sess. pp. 1,9 (1978). 

In view of the above, where a member files a waiver of retired pay 
in an amount equal to his VA compensation entitlement, such waiver 
operates to classify as VA compensation the retired pay, equal in 
amount to the VA compensation, received during the period covered 
by the award of VA compensation. Thus, retired pay received by 
Colonel Fitzgerald since June 26, 1977, the beginning date of his VA 
compensation entitlement, is now to be classified, in an amount equal 
to the compensation, as VA compensation, so as to be excluded from 
reduction under the dual compensation provisions. 

The Air Force has stated that in accordance with its interpretation 
of our decision in Zarson it has adjusted Colonel Fitzgerald’s retired 
pay for the period between the date he had filed the waiver, March 3, 
1978, and the date it had adjusted his retired pay, May 1, 1978. In 
Larson, we advised the Air Force to recompute the voucher pre- 
sented by the member to retroactively adjust under the dual compensa- 
tion formula of 5 U.S.C. § 5532, the retired pay received by the mem- 
ber from the effective date of the waiver. However, further analysis 
shows that the additional payment actually due the member would be 
payable by the VA as compensation and not by the service department. 

While the effect of the VA award, retroactive to the earliest date 
of entitlement, is to decrease the dual compensation reduction from the 
member’s retired pay, this adjustment in the dual compensation reduc- 
tion is the result of the retired pay, equal in amount to the VA com- 
pensation award, being classified as VA compensation. Thus, while the 
effect of the waiver is to increase that total monetary entitlement of the 
member, retired pay plus VA compensation, it also operates to reduce 
the amount payable from the service department as retired pay. Ac- 
cordingly, the additional amount due the member as the result of 
retroactively classifying as VA compensation the retired pay received 
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from the earliest date of the VA entitlement would be payable by the 
VA and not the service department. At this point we must recognize 
that the VA has full discretion as to whether to make such payment 
since we have no authority to direct the VA to pay benefits. See 38 
U.S.C. § 211(a) (1976). We have no reason to believe, however, that 
based upon a full analysis of this situation, the VA will come to a 
contrary conclusion. 

To the extent that Zarson is inconsistent with this decision, it is 
modified in accordance with the foregoing, and this decision should be 
followed in the future. While this decision authorizes a retroactive 
effective date for the waiver of May 1977, the retroactive pay adjust- 
ment for a portion (March 3, 1978 to May 1978) of the period made 
under Larson need not be disturbed. 


[ B-193472 J 


Pay—Retired—Survivor Benefit Plan—Spouse—Remarriage After 


Age 60—Loss of DIC Eligibility 


A deceased Navy officer’s widow was receiving a reduced Survivor Benefit Plan 
(SBP) annuity because she was also entitled to Veterans Administration De- 
pendency and Indemnity Compensation (DIC). She remarried in 1977 after 
reaching age 60 and thereby lost entitlement to DIC. Under the new provisions 
of 10 U.S.C. 1450(k), added by sec. 203 of Public Law 95-897, the full SPB 
annuity may be restored to her upon repayment of retired pay contributions she 
received when the SBP annuity was reduced. However, under sec. 210(a) of 
Public Law 95-397, the full annuity may not be paid for months prior to October 1, 
1978. 


In the matter of Mrs. Susan E. O’Neill Speed, June 28, 1979: 


This case interprets a new statute that would allow certain surviving 
spouses, whose Survivor Benefit Plan (SBP) annuities have been 
reduced due to their entitlement to Veterans Administration (VA) 
Dependency and Indemnity Compensation (DIC), to have their SBP 
annuities reinstated in full upon loss of entitlement to DIC due to their 
remarriage. We hold that, while the new provision authorizes the 
reinstatement of the full annuity upon repayment by the spouse of 
retired pay refunds received when the annuity was reduced, payment 
of the full annuity may be made only for months beginning on or after 
October 1, 1978. 

The specific case in question is a request for reconsideration of our 
Claims Division’s settlement and the Navy’s action concerning Mrs. 
Susan E. O’Neill Speed’s SBP annuity entitlement as the former 
spouse of Rear Admiral Edward J. O’Neill, USN (Retired) (De- 
creased). The request was presented in letters dated March 2 and 
May 7, 1979, from Mrs. Speed’s attorney, John FE. O’Neill, Esq. 
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Admiral O’Neill retired from the Navy in 1957 and participated in 
the Uniformed Services Contingency Option Act survivor protection 
program, later renamed the Retired Serviceman’s Family Protection 
Plan (RSFPP). 10 U.S.C. 1431-1446. As required by 10 U.S.C. 1431 
and 1436, Admiral O’Neill’s retired pay was reduced to cover the cost 
of his participation in those plans. 

In 1973 Admiral O’Neill elected to participate in the new SBP to 
provide an annuity for his spouse at 55 percent of his retired pay, and 
he canceled his participation in the RSFPP. This action was author- 
ized by section 3(b), Public Law 92-425, September 21, 1972, 86 Stat. 
711 (10 U.S.C. 1448, note). Appropriate deductions were made from 
his retired pay for the SBP coverage. 

In 1975 Admiral O’Neill died, apparently from service-connected 
causes. His widow, Mrs. Susan E. O’Neill, who was entitled to a full 
SBP annuity—55 percent of Admiral O’Neill’s retired pay—instead 
was paid a reduced annuity as required by 10 U.S.C. 1450(c) because 
she was also entitled to DIC from the VA under 38 U.S.C. 411(a). As 
required by 10 U.S.C. 1450(e) in such a case, the cost of the reduced 
SBP coverage was calculated and the excess amount which had been 
deducted from Admiral O’Neill’s retired pay for the full SBP cover- 
age was credited to his widow. 

On January 29, 1977, Mrs. O’Neill who at that time was over age 60, 
remarried. As a result, her DIC entitlement was terminated. How- 
ever, under 10 U.S.C. 1450(b), since Mrs. O’Neill, now Mrs. Speed, 
remarried after reaching age 60, her eligibility for the SBP annuity 
was not lost. Since she was no longer receiving DIC, she asked that her 
SBP annuity be restored to the full amount and offered to repay the 
refund of retired pay deductions she had received. She also requested 
payment of all amounts deducted from Admiral O’Neill’s retired pay 
for RSFPP coverage. 

Mrs. Speed was found to be entitled to receive the SBP annuity only 
in the reduced amount. That determination was based on our decision 
B-181712, April 7, 1975, 54 Comp. Gen. 838, where we noted that un- 
like the Civil Service survivor annuity plan, under the SBP there was 
no statutory authority to permit a spouse to repay an amount previ- 
ously refunded and have the annuity reinstated at the higher level. 
Therefore, we held that once an SBP annuity was reduced due to DIC 
entitlement and the deductions refunded to spouse, the reduction was 
permanent and the full annuity could not be reinstated upon repay- 
ment by the spouse of the refunded deductions. 

Mrs. Speed’s claim for all amounts deducted from Admiral O’Neill’s 
retired pay for RSFPP coverage was denied. That denial was based on 
section 3(b) of Public Law 92-425 which authorized retired members, 
such as Admiral O’Neill, to terminate their RSFPP participation and 
instead participate in the SBP, but specifically provided that, in such 
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cases, the member was not entitled to refund of the deductions in 
retired pay made for RSFPP coverage. 

In his May 7, 1979 letter Mrs. Speed’s attorney refers to 10 U.S.C. 
1450(k) and asks that it be applied in her case to allow her to repay 
the refund of retired pay deductions she received and have the full 
SBP annuity reinstated effective beginning with the date of her loss 
of DIC entitlement upon her January 29, 1977 remarriage. Section 
1450(k) was added by section 203 of the Uniformed Services Sur- 
vivors’ Benefits Amendments of 1978, Public Law 95-397, Septem- 
ber 30, 1978, 92 Stat. 843, 846, and provides as follows: 

(k) If a widow or widower whose annuity has been adjusted under subsec- 
tion (c) subsequently loses entitlement to compensation under section 411(a) of 
title 38 because of the remarriage of such widow or widower, and if at the 
time of such remarriage such widow or widower is 60 years of age or more, the 
amount of the annuity of such widow or widower shall be readjusted, effective om 
the effective date of such loss of compensation, to the amount of the annuity 
which would be in effect with respect to such widow or widower if the adjust- 
ment under subsection (c) had never been made, but such readjustment may not 
be made until the widow or widower repays any amount refunded under sub- 
section (e) by reason of the adjustment under subsection (c). 

That provision, which was not in effect when our April 7, 1975 
decision was rendered, now authorizes widows or widowers in Mrs. 
Speed’s situation to repay the retired pay refund received and have 
their full SBP annuities reinstated upon loss of DIC entitlement. 
However, section 210(a) of Public Law 95-397 (10 U.S.C. 1447 note) 
limits the retroactive effect of various amendments made by that law, 
including 10 U.S.C. 1450(k), to October 1, 1978, as follows: 

* * * the provisions of this title and the amendments made by this title shall 
take effect on October 1, 1978, or on the date of the enactment of this Act, which- 


ever is later, and shall apply to annuities payable by virtue of such amendments 
for months beginning on or after such date. 


Therefore, under the newly added 10 U.S.C. 1450(k), Mrs. Speed 
may now repay the refund she received and have her SBP annuity 
readjusted te the full annuity. However, under section 210(a) above 
she is entitled to be paid the full annuity only for months beginning 
on October 1, 1978, and not for months prior to that date. Upon Mrs. 
Speed’s repayment of the refund she received, the Navy should adjust 
her annuity payments accordingly. 


[ B-118370 J 


States—Federal Aid, Grants, ete.—Administration—Cost Limita- 
tions 


The 3 percent administrative overhead and indirect cost limitations of the 
Pittman-Robertson and Dingell-Johnson Acts, 16 U.S.C. 669e(¢c) and T77e(c) 
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respectively, apply to costs incurred by an agency or department—a central 
service activity—of the State whose functions include regularly performing 
services not for its own constitutent elements but all agencies of the State. There- 
fore, they do not apply to costs incurred by the Colorado Department of Natural 
Resources (DNR) in providing services to its Division of Wildlife even though 
the Division may exercise control over its programs, since for administrative 
purposes it is a part of DNR and any services provided by DNR to it are of an 
intra-departmental nature. 


In the matter of Administrative Costs Limitation: Pittman-Robert- 
son, Dingell-Johnson Acts, June 29, 1979: 


This decision is in response to a request from the Deputy Solicitor, 
Department of the Interior, for an interpretation of two laws pre- 
scribing a limitation on overhead or indirect costs assessed for State 
central services to grantee agencies. His letter describes the problem 
as follows: 


We would appreciate yeur advice on the interpretation of a prevision of con- 
cern to this Department’s Fish and Wildlife Service (F WS) Federal Aid program, 
under the Pittman-Robertson and Dingell-Johnson Acts, 16 U.S.C. § 669 et seq. 
and §777 et seq., respectively. Section 6(c) of the Pittman-Robertson Act, 16 
U.S.C. § 669e(c), provides : [footnote omitted] 

“Administrative costs in the form of overhead or indirect costs for services 
provided by State central service activities outside of the State agency having 
primary jurisdiction over the wildlife resources of the State which may be 
charged against programs or projects supported by the fund established by 
Section 669b of this title shall not exceed in any one fiscal year 3 per centum 
of the annual apportionment to the State.” [Italic supplied.] 

The problem that has arisen is caused by the recent trend of several states 
(including Colorado which gives rise to this request) to create a new administra- 
tive agency called the Department of Natural Resources (DNR), under which are 
placed several subordinate agencies, including the Division of Wildlife and the 
Division of Parks. In the case of Colorado, by statute, 1977 C.R.S. § 24-1-105, and 
§ 24-1-124(3) (h), it would appear that the Division of Wildlife is “the State 
agency having primary jurisdiction over the wildlife resources of the State” 
for purposes of 16 U.S.C. § 669e(c). 

The State of Colorado’s Division of Wildlife is assessed overhead and indirect 
costs by its parent agency, DNR. In addition, DNR passes on to the Division of 
Wildlife certain state central service activity costs which are assessed against 
DNR for costs attributable to DNR and its constituent agencies. 

Colorado's Division of Wildlife contends that all indirect and overhead costs 
assessed against it are per se “outside of the State agency having primary 
jurisdiction over the wildlife resources of the State” and therefore must be 
subject to the three percent limitation imposed by section 6(c) of the Pittman- 
Robertson Act. 

On the other hand, this Department’s Office of Audit and Investigation believes 
that while those indirect and overhead costs assessed against the Division of 
Wildlife are for services provided outside of the agency having primary jurisdic- 
tion over wildlife resources, they fail to meet the other statutory criterion, namely 
that they be provided “by State central service activities.” 

Prior to the reorganization in Colorado, the agency having primary jurisdiction 
over wildlife was the Department of Game, Fish, and Parks, directly under the 
Governor's office. Thus, any indirect and overhead costs billed to that agency 
were provided by state central service activities and were outside the agency 
having primary jurisdiction over wildlife. As a result of the reorganization, 
certain functions of the Department of Game, Fish, and Parks were removed 
to the DNR. Consequently, if the DNR were not performing those functions, 
primarily administrative activities, the Division of Wildlife itself would have 
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to perform them and 16 U.S.C. § 669e(c) would not appear to impose a direct 
limitation on the extent of these expenditures. 
* * * * * Hw * 

We would therefore appreciate your advice as to whether the three percent 
limitation in section 6(¢c) of the Pittman-Robertson/Dingell-Johnson Acts, 16 
U.S.C. §§ 669e(c) and 777e(c), applies at the Division of Wildlife level, so that 
all overhead and indirect costs charged to that agency are limited, or at the 
DNR level, so that only those costs provided by “State central service activities” 


are subject to the limitation. 


Section 6(c) of the Dingell-Johnson Act, 16 U.S.C. §777e(c), in 
language essentially identical to that in the Pittman-Robertson Act, 
except that it applies to the State fish and game department rather 
than the State agency with jurisdiction over wildlife resources, pro- 
vides that: 


Administrative costs in the form of overhead or indirect costs for services 
provided by State central service activities outside of the State fish and game 
department charged against programs or projects supported by funds made avail- 
able under this chapter shall not exceed in any one fiscal year 3 per centum of 
the annual apportionment to the State. [Italic supplied.] 


Sections 6(c) of both the Pittman-Robertson and the Dingell- 
Johnson Acts were added by the Federal Aid to Fish and Wildlife 
Restoration Act Amendments of 1970, Pub. L. No. 91-503, §§ 102 and 
202, October 23, 1970, 84 Stat. 1099, 1102, 16 U.S.C. 669¢, 777e. In ex- 
plaining the purpose of section 6(c) of the Pittman-Robertson Act, to 
be added by the 1970 amendments, the House Committee on Merchant 


Marine and Fisheries said: 


Subsequent to the Subcommittee hearings on the legislation, the International 
Association of Game, Fish, and Conservation Commissioners advised the Sub- 
committee of its concern over Bureau of the Budget Circular—No. A-87—issued 
in May of 1968 [now Federal Management Circular 74-4]. The Circular estab- 
lished rules and regulations for determining costs applicable to Federal grants 
and contracts with State and local government. It applied: to a!l Federal agen- 
cies responsible for administering such programs and was designed to provide 
the basis for a uniform approach to the problem of determining costs and, at the 
same time, promote efficiency and better relationships between grantees and their 
Federal counterparts. The principles to be followed in determining costs were 
to be applied at the earliest practicable date, but not later than January 1, 1969, 
with respect to State governments, and January 1, 1970. with respect to local 
governments. 

Upon investigation, your Committee determined that under the new regulations 
indirect costs could amount to as much as 15 to 20 percent of the total costs of a 
project. Naturally, this would result in Federal funds being used for administra- 
tive costs that ordinarily would have been used for acquisition of lands and 
field work. Upon further investigation, your Committee discovered that there had 
been little experience on which to measure the effects of Circular No. A-87. 
Several of the States polled indicated indirect costs were running around 1 per- 
cent of the total funds apportioned to the State; another State indicated its rate 
was a flat 2 percent of such funds. 

In view of the foregoing, your Committee determined that a reasonable limita- 
tion should be placed on the amount of administrative costs—in the form of 
overhead or indirect costs for services provided by State central service activities 
outside of the State agency having primary jurisdiction over the wildlife resources 
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oj the State—which may be charged against programs or projects supported by 
the fund established under Section 3 of this Act (Pittman-Robertson fund). 
Accordingly, your Committee added a new subsection (c) to Section 6 of the 
Act to provide that indirect * * * [charges] could not exceed 3 percent of the 
annual apportionment of such funds to the State in any one fiscal year. (Italic 
supplied, H.R. Rep. No. 91-1272, pp. 11-12 (1970) ). : ; 
The Committee explained the purpose of section 6(c¢) of the Dingell— 


Johnson Act as follows: 


* * * 9 new subsection (c) would provide that indirect charges could not be 
deducted from the annual apportionment of funds to a State in any one fiscal 
year in excess of 3 percent. (See Section 6 of Title I of the bill [quoted above] 
for further explanation of these changes.) H.R. Rep. No. 91-1272, p. 14 (1970). 
See also S. Rep. No. 91-1284, pp. 7 and 9 (1970), and statement of Representative 
Dingell during debate on the 1970 amendments, 116 Cong. Rec. 24962-24963 
(1970). 


The Colorado Department of Natural Resources, to which the 
Deputy Solicitor refers, was created by the Colorado Administrative 
Organization Act of 1968, which established a number of divisions in 
DNR by transfers of the duties and functions of existing State agen- 
cies. Among the divisions was the— 


Division of wildlife, the head of which shall be the director of the division of 
wildlife. The division of wildlife, the office of director thereof, and the wildlife 
commission, created by article 1 of title 33, C.R.S. 1973, and the powers, duties, 
and functions thereof concerning game and fish are transferred by a type 1 trans- 
fer to the department of natural resources as the division of wildlife. C.R.S. 1973, 
24-1-124(3) (h). 


A “type 1 transfer” is explained in C.R.S. 1973, 24-1-105 (1) : 


Under this article, a type 1 transfer means the transferring intact of an 
existing department, institution, or other agency, or part thereof, to a principal 
department established by this article. When any department, institution, or other 
agency, or part thereof, is transferred to a principal department under a type 1 
transfer, that department, institution, or other agency, or part thereof, shall be 
administered under the direction and supervision of that principal department, 
but it shall exercise its prescribed statutory powers, duties, and functions, includ- 
ing rule-making, regulation, licensing, and registration, the promulgation of rules, 
rates, regulations, and standards, and the rendering of findings, orders, and 
adjudications, independently of the head of the principal department. Under a 
type 1 transfer, any powers, duties, and functions not specifically vested by statute 
in the agency being transferred, including, but not limited to, all budgeting, 
purchasing, planning, and related management functions of any transferred 
department, institution, or other agency, or part thereof, shall be performed 
under the direction and supervision of the head of the principal department. 


While a definitive determination of the relationship of one State 
body to the other should come from the Attorney General or other 
appropriate State authority, we offer the following observations. Based 
on our reading of the Colorado Statute, the program functions of the 
Division of Wildlife do not appear to be under the control of the head 
of the principal agency (DNR) (see State Highway Commissioner 
of Colorado v. Haase, 5387 P. 2d 300 (Sup. Ct. Col. (1975)); only 
administrative support functions are apparently under the direction 
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and supervision of the principal agency (DNR). Consequently, if this 
interpretation is correct, there is support for the contention that the 
Division of Wildlife, rather than DNR, is the “State agency having 
primary jurisdiction over the wildlife resources of the State” under 
the Pittman-Robertson Act, 16 U.S.C. § 669e(c). 

Furthermore, both the Pittman-Robertson and Dingell-Johnson 
Acts define the term “State fish and game department” to mean: 


any department or division of department of another name, or commission, or 
official or officials, of a State empowered under its laws to exercise the functions 
ordinarily ewercised by a State fish and game department. 16 U.S.C. §§ 669a and 
777a(d) (1976). [Italic supplied.] 

Thus, there is also support for the contention that “State fish and game 
department” as used in section 6(c) of the Dingell-Johnson Act, 16 
U.S.C. § 777e(c), should be construed to mean the Division of Wildlife. 

However, the 3 percent limitations refer to “administrative costs 
in the form of overhead or indirect costs for services provided by State 
central service activities.” Unless the parent department performs 
nothing but Pittman-Robertson and Dingell-Johnson Act functions, 
there obviously will be administrative costs in the nature of indirect 
costs and overhead that will have to be allocated among the various 
programs within the department, no matter what its size or functions. 
It is inherent in the nature of a multi-purpose agency to provide its 
constituent elements some form of centralized administrative services. 
However, from the language of the statutory limitations and the leg- 
islative history of the two Acts, it was not these costs that the Congress 
sought to limit. 

The kind of costs which are contemplated by the limitations are 
those incurred by an agency or department of the State—a “central 
service activity”—whose functions include regularly performing serv- 
ices not for its own constituent elements but for all agencies of the 
State. Otherwise, it would not be a State central service activity, but 
merely a Departmental central service activity. (One agency in 
Colorado which appears to fit the description of a central service activ- 
ity is the Department of Administration. See C.R.S. 1973, 241-116.) 
Thus, if our interpretation of Colorado law is correct, even though 
the Division of Wildlife may exercise control over its programs, for 
administrative purposes it is a part of DNR, and any service provided 
by DNR to it is of an intra-departmental nature, not to be considered 
as being provided by a State central service activity. Only those costs 
provided by such central service activities are subject to the 3 percent 
limitation. 
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APRIL, MAY AND JUNE 1979 


ABSENCES 
Leaves of absence. (See LEAVES OF ABSENCE) 


ADVERTISING 


Advertising v. negotiation 

Negotiation propriety 

“Exception 10” negotiating authority for National Aeronautics and 
Space Administration (NASA) computerized information processing sys- 
tem has been justified because: (1) NASA needed offerors’ approaches to 
work requirements to evaluate proposed acceptability and to assist in 
defining reasonable needs for service unlike negotiated procurement in 
Informatics, Inc., B-190203, March 20, 1978, 78-1 CPD 215, where pro- 
curing agency intended to evaluate offerors’ approaches only as part of 
responsibility evaluation and not as part of proposal evaluation; and (2) 
there is no indication NASA ever formally advertised prior procurements 
for similar system unlike prior advertised procurement history in [n- 
formatics decision. B—190203, Mar. 20, 1978, modified in part 


AGENTS 


Government 

Government liability for negligent or erroneous acts 

Transferred employee reported to new duty station on May 4, 1976. 
He purchased a residence there with settlement on May 5, 1978. He is not 
entitled to reimbursement of real estate expenses since applicable regula- 
tions limit maximum time for settlement to within 2 years. Error of 
agency in extending initial year to May 5, 1978, provides no authority to 
TUROEIEE <r COLY, LOM UMUCIOTI Sa es teas ee ee ae Speed 


AGRICULTURE DEPARTMENT 


Farmers Home Administration 
Energy Impacted Area Development Assistance Program 


Under section 601(a) of the Powerplant and Industrial Fuel Use Act 
of 1978, a State Governor may. designate an impacted area based on his 
finding that employment in coal or uranium production activities ‘‘in- 
creased for the most recent calendar year by 8 percent or more from the 
immediately preceding year.’’ Both the plain meaning of the statute and 
its legislative history support the view that ‘‘the most recent calendar 
year” is determined with respect to the time of the Governor’s finding, 
and not, with respect to any calendar year since 1975, of 8 percent in- 
creased employment. Final regulations of the Farmers Home Adminis- 
tration for the Energy Impacted Area Development Assistance Program 
should include an amended definition of ‘‘base year’? consistent with 
this decision 


300-501 0 - 79 - 6 
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ANNUAL LEAVE (See LEAVES OF ABSENCE, Annual) 


APPROPRIATIONS 


Agriculture Department 
Federal aid, grants, etc. 
State matching contributions 


Since 1967, Department of Agriculture has interpreted annual appro- 
priation provision requiring “minimum matching by any State of at 
least 40 per centum”’ as allowing accumulation of all contributions by a 
State since 1963 to determine if matching requirement for brucellosis 
program has been met. For 1979, provision was changed to require 
matching “by the States’? on a 60/40 basis. Agriculture believes this 
change authorizes aggregation of all State contributions since 1963 
rather than on State-by-State basis. Provisions in annual appropriation 
acts, unless otherwise provided, apply only to that fiscal year and neither 
language nor legislative history of these provisions support Agriculture’s 
interpretation. However, in view of longstanding practice we will not 
object to this practice for this year 


Augmentation 
Gifts, etc. 


Some members of the United States Metric Board desire to waive 
their compensation while other members desire to accept it but return 
it as a gift to the Board. Here the statute authorizes payment of Board 
members at a rate not to exceed the daily rate currently being paid grade 
18 of the General Schedule. Such pay is not considered salary fixed by or 
pursuant to statute which would preclude waiver. Also, since statute 
authorizes acceptance of gifts and donations, members may make gifts 
of their salary to the agency. However, the members would be liable 
for the income tax on such salary and would be entitled only to the 
limited deduction for charitable contributions prescribed by the Internal 
Revenue Service. 57 Comp. Gen. 423 and 54 id. 393, distinguished 
Continuing resolutions 

Availability of funds 

Term “current rate for operations” as used in Continuing Resolutions 
is equivalent to total funds which were available for obligation for pro- 
gram for previous fiscal year. Fiscal year 1979 Continuing Resolution 
appropriated amount of funds for CETA programs, which, when added 
to 1978 unobligated balances carried over, equals the total funds that 
were available for fiscal year 1978, including funds appropriated for 
fiscal year 1978 by Economic Stimulus Appropriations Act of 1977. 
B-194063, May 4, 1979, and B-194362, May 1, 1979, distinguished in 


Federal aid, grants, etc., to States. (See STATES, Federal aid, grants, 
etc.) 
Obligation 
Bona fide needs restriction 
Under Economy Act agreement providing that contractor of Air Force 
is to provide research and development work and technical support to 
Bureau of Alcohol, Tobacco and Firearms, with Air Force paying for 
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APPROPRIATIONS—Continued 
Obligation—Continued 
Bona fide needs restriction— Continued 


work and then being reimbursed by Bureau, only work actually per- 
formed by contractor during fiscal year 1978 satisfies bona fide need of 
that year. Work done by contractor during fiscal year 1979 may not be 
paid for from fiscal year 1978 funds 


Interagency agreement 


Fiscal year 1978 funds obligated by Bureau of Alcohol, Tobacco and 
Firearms under Economy Act agreement with Air Force must be de- 
obligated at the end of fiscal year 1978 to extent that Air Force has not 
incurred valid obligations under agreement during fiscal year. Air Force 
has validly obligated funds only to extent that performance by contractor 
satisfies tona fide need of fiscal year 1978 


ARMED SERVICES PROCUREMENT REGULATION 


‘‘Leader Company Procurement’’ 
Compliance 
No other source of supply 


Where only one firm can supply system deemed necessary, there is no 
violation of “Leader Company Procurement’ regulations (DAR 


Options 

Limitations on use of option provisions 

Agency inclusion of solicitation quantity under option provision is 
unjustified where quantity in provision represents firm requirements for 
which funds are available________ 


ATTORNEYS 


Fees 
Administrative investigative proceedings 


As a result of its own investigation of misconduct charges initially 
made by a private party, Securities and Exchange Commission (SEC) 
found possible merit to charges against three of eight SEC employees 
and appointed a hearing examiner who ultimately determined the mis- 
conduct allegations to be without merit. SEC may not reimburse at- 
torney’s fees incurred by the employee as a cost of providing legal 
representation, since, upon its determination to further pursue the 
matter, the case was no longer one in which the Government’s interests 
were aligned with those of the employee in defending charges brought 
by a third party against the employee for conduct within the scope of 
his official responsibilities. Compare B—127945, April 5, 1979 


Agency authority to award 


Where an SEC investigation of charges of misconduct against three 
SEC employees was ultimately resolved in favor of the employees, the 
employees’ legal fees may not be reimbursed. Attorney’s fees may be 
awarded to the prevailing party only when there is express authority 
for the payment of such fees and there is no specific authority for award 
of attorney’s fees in standards of conduct proceedings in the nature of 
those conducted by the SEC 
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BIDDERS 

Qualifications 

Small business concerns 

Definitive responsibility criteria Page 

Issuance of Certificate of Competency (COC) by Small Business Ad- 
ministration (SBA) will overcome special experience requirements (defini- 
tive responsibility criteria) specified in solicitation as COC is conclusive 
on contracting officers by law, and where record shows SBA fully con- 
sidered definitive responsibility criteria in determining to issue COC, 
GAO would not recommend that SBA reconsider decision -____________ 
Responsibility v. bid responsiveness 

‘‘Responsibility”’ is term of art employed in Federal procurement and 
refers to proposed contractor’s ability or ‘‘capacity’”’ to perform all con- 
tract requirements, while ‘responsiveness’ of a bid concerns whether 
bidder has unequivocally offered to provide requested items or service in 
total conformance with terms of invitation for bid. Question of applica- 
tion of regulation requiring bids to materially conform to specifications 
of invitation for bids is matter of responsiveness 

Site visits 

Where bid does not take exception to Government’s requirements, 
bidder’s failure to make mandatory prebid site inspection does not justify 
bid rejection as ‘‘nonresponsive,”’ since acceptance of bid would effec- 
tively bind bidder to perform at bid price in accordance with advertised 
terms and specifications. However, such failure may be considered by con- 
tracting officer in determining whether bidder is responsible, i.e., whether 


bidder is able to so perform. Reconsideration of decision in 58 Comp. 
Gen. 214 


BIDS 


Acceptance time limitation 
Omitted from invitation 


Statement in solicitation that bids would be rejected if they allowed 
less than number of days specified in ‘Offer’ portion of Standard Form 
33 (SF 33) does not establish a minimum bid acceptance period where SF 
33 is not altered to establish a minimum period which would eliminate the 
option provided bidders to offer less than a 60-day acceptance period _ - _- 


Buy American Act 
Construction contracts 
Statement of foreign materials 


General Accounting Office (GAO) decision in 51 Comp. Gen. 814 
(1972) is distinguishable. Unlike bids of first and second low bidders, 
bid in that case did not include information pertaining to portion of non- 
domestic material to be used. Sufficient information as to nondomestic 
material offered was submitted here by low bidders__---___----------- 

Foreign product determination 

Cost information 
Bidder’s failure to provide 
Bid responsive 

If bidder fails to supply data concerning domestic prices, it takes the 
risk that procuring agency will not be able to verify fact that domestic 
prices are unreasonable. However, where agency is able to obtain prices 
on comparable domestic material, as here, bid need not be rejected be- 
cause of bidder’s failure to provide data regarding domestic prices- - -- 
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BIDS—Continued 


Buy American Act—Continued 
Price differential 
Reasonableness 
Domestic material costs 


Despite fact that agency questions data it obtained to determine un- 
reasonableness of cost of domestic materials, agency states that informa- 
tion provided by first and second low bidders regarding the nondomestic 
construction material they proposed to use was sufficient for cost com- 
parison to proceed 
Competitive system 

Negotiated contracts. (See CONTRACTS, Negotiation, Competi- 

tion) 

Preservation of system’s integrity 

Contract termination 


Agency’s failure to follow ASPR/DAR 1-502(b)(v) raises doubt as to 
whether Government is receiving items at lowest possible cost and 
whether integrity of competitive bidding system is being maintained. 
These considerations form basis for recommendation that contract be 
terminated for convenience of Government and requirement be re- 
solicited 


Conformability of articles to specifications. (See CONTRACTS, Specifi- 
cations, Conformability of equipment, etc., offered) 


Contracts 
Generally. (See CONTRACTS) 


Delivery provisions 
F.0.B. origin 


Under an invitation for bids which requires a bidder to supply informa- 
tion relating to point of origin and mode(s) of transportation for delivery 
of contract items F.O.B. origin, and to load items on carrier’s vehicle, 
failure of bidder to furnish all or some of transportation data did not 
render bid nonresponsive. Where solicitation requires delivery F.O.B. 
origin, information concerning mode of transportation can be acquired by 
the Government after bid opening because bidder signed Standard Form 
33 committing itself to deliver to designated points at Government’s 
option, and information is extrinsically verifiable and is not under bidder’s 
control 
Deviations from advertised specifications. (See CONTRACTS, Specifi- 

cations, Deviations) 
Evaluation 

Conformability of equipment, etc. (See CONTRACTS, Specifica- 

tions, Conformability of equipment, etc., offered) 

Delivery provisions 

Weight factor 

Information furnished by bidder under second step solicitation requir- 
ing transportation data for F.O.B. origin bids, which indicated that con- 
tract item’s shipping weight exceeded the specification’s maximum weight 
for highway transport, does not render bid nonresponsive. Bidder’s pro- 
posal under step one, which was incorporated in its step-two bid, proposed 
to furnish item capable of disassembly to meet requirement, which was 
permitted by the Government’s specification_______--_-- serail asa ce 


‘Page 
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BIDS—Continued 
Evaluation—Continued 


Incorporation of terms by reference 


Bidder’s failure to submit entire solicitation package does not render 
bid nonresponsive where portions of package submitted unambiguously 
incorporate by reference material terms and conditions of solicitation ____ 
Mistakes 

Correction 

Delegation of authority 
Finality of administrative determinations 
Doubtful cases 

Authority under Federal Procurement Regulations 1-2.406-3 in 
executive agencies to determine whether a mistake in bid case is doubtful 
and therefore should be referred to General Accounting Office (GAO) 
does not foreclose GAO from reviewing that determination as well as 
agency determination regarding sufficiency of bidder’s evidence 

Withdrawal 

Availability as alternative relief 
Correction request 

Where bidder requests permission only to correct bid price, bidder may 
alternatively be allowed to withdraw its bid if evidence is clear and 
convincing only as to the mistake, but not as to the intended bid 


Negotiated procurement. (See CONTRACTS, Negotiation) 
Nonresponsive to invitation 


Conformability of equipment. (See CONTRACTS, Specifications, 
Conformability of equipment, etc., offered) 


Protests. (See CONTRACTS, Protests) 


Requests for proposals. (See CONTRACTS, Negotiation, Requests for 
proposals) 

Responsiveness 
Responsiveness v. bidder responsibility 


“Responsibility” is term of art employed in Federal procurement and 
refers to proposed contractor’s ability or ‘‘capacity’’ to perform all 
contract requirements, while ‘‘responsiveness”’ of a bid concerns whether 
bidder has unequivocally offered to provide requested items or service 
in total conformance with terms of invitation for bid. Question of 
application of regulation requiring bids to materially conform to specifi- 
cations of invitation for bids is matter of responsiveness-__-_--_---------- 


Where bid does not take exception to Government’s requirements, 
bidder’s failure to make mandatory prebid site inspection does not justify 
bid rejection as “nonresponsive,”’ since acceptance of bid would effec- 
tively bind bidder to perform at bid price in accordance with advertised 
terms and specifications. However, such failure may be considered by 
contracting officer in determining whether bidder is responsible, i.e., 
whether bidder is able to so perform. Reconsideration of decision in 58 
Comp. Gens ccsihcs doiess pti eee UO) cha ee: seein bere 


Unqualified offer to meet all solicitation terms 


Contention that low bid is nonresponsive since work called for by 
solicitation cannot be performed at level of effort reflected by bid price is 
meritless since test of whether bid is responsive is whether bid constitutes 
an offer to perform, without exception, the exact thing called for in soli- 
citation and low bid does not take exception to solicitation 
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BIDS—Continued 


Small business concerns 
Contract awards. (See CONTRACTS, Awards, Small business con- 
cerns) 
Sole-source procurement. (See CONTRACTS, Negotiation, Sole-source 
basis) 
Specifications. (See CONTRACTS, Specifications) 
Two-step procurement 
Second step 
Deviating from first step 


Information furnished by bidder under second step solicitation re- 
quiring transportation data for F.O.B. origin bids, which indicated that 
contract item’s shipping weight exceeded the specification’s maximum 
weight for highway transport, does not render bid nonresponsive. Bidder’s 
proposal under step one, which was incorporated in its step-two bid, pro- 
posed to furnish item capable of disassembly to meet requirement, which 
was permitted by the Government’s specification 


CLAIMS 
Assignments 
Contracts 
Validity of assignment 
Assignee’s right to payment 
Government contractor’s secured note, assigning accounts receivable 
to financial institution, which was executed during the period the instant 


Government contract was being performed, should be recognized under 
Assignment of Claims Act. Record includes contractor’s schedule of ac- 
counts receivable which lists the instant contract account. B—120222, 
Oct. 27, 1955, modified 


By Government 
Collection. (See DEBT COLLECTIONS) 
Set-off. (See SET-OFF) 


COMPENSATION 
Double 
Concurrent military retired and civilian service pay 
Veterans benefits in lieu of waived retired pay 
Dual Compensation Act reduction formula 


A retired Regular Air Force Officer employed in a Federal civilian posi- 
tion whose retired pay was subject to reduction under the Dual Compen- 
sation Act, 5 U.S.C. 5532, was advised by the Veterans Administration 
(VA) on February 23, 1978, that he was entitled to VA disability compen- 
sation retroactive to June 26, 1977. The officer filed a waiver of retired 
pay with the service department, pursuant to 38 U.S.C. 3105, on March 3, 
1978. Waiver of retired pay upon notification of entitlement to VA com- 
pensation is effective from the earliest date of entitlement to VA com- 
pensation; but the additional amount due is payable as VA compensa- 
tion, and not retired pay. Matter of Lieutenant Colonel Oliver B. Larson, 
55 Comp. Gen. 1402 (1976), is modified__________. 
Increases 

Retroactive 

Increases withheld during wage freeze 


The Fort Rucker Elementary School Board adopted a policy in 1969 
of paying school support personnel on an equivalent basis with Federal 
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COMPENSATION—Continued 


Increases—Continued 
Retroactive—Continued 
Increases withheld during wage freeze—Continued 


General Schedule (GS) and wage board (WG) employees, but support 
personnel pay was “frozen’’ between April 1974 and March 1977 as the 
result of an erroneous opinion by Army procurement officials that there 
could be “‘no such thing as a GS/WG equated contract employee.” The 
support personnel therefore suffered an unjustified or unwarranted per- 
sonnel action within the terms of the Back Pay Act, 5 U.S.C. 5596, and 
are entitled to backpay for cost-of-living and step increases withheld 
from them 


Military pay. (See PAY) 
Overpayments 
Waiver. (See DEBT COLLECTIONS, Waiver) 


Overtime 
Training courses 
Outside regular tour of duty 
Prohibition 
Exceptions 
Customs Patrol Officers who attended special training course claim 
overtime pay under the Fair Labor Standards Act (FLSA) or overtime 
or night premium pay under title 5, United States Code, for regularly 
scheduled training sessions conducted after 6 p.m. Where training 
qualifies under exception to prohibition against payment of premium 


pay for training in 5 U.S.C. 4109(a), overtime under FLSA or overtime 
or night premium pay under title 5, United States Code, must be paid. 
Payment should be made to employees under title 5 or under FLSA, 
whichever law gives the greater benefit. 38 Comp. Gen. 363 (1958) 
clarified 


Premium pay 

Sunday work regularly scheduled 

Employee’s normal 40-hour basic workweek is Monday through Fri- 
day, midnight to 8 a.m., in an administrative workweek of Sunday 
through Saturday. His regularly scheduled administrative workweek 
includes daily overtime from 11 p.m. to midnight. Working this hour on 
Sundays does not entitle him to premium pay for the entire shift under 
5 U.S.C. 5546(a), since that hour is considered overtime under 5 U.S.C. 
5542(a) and 6101 and is thereby excluded. The fact that the employee 
is entitled to overtime for hours worked over 40 hours under the Fair 
Labor Standards Act does not operate to change the employee’s normal 
basic workweek as established under 5 U.S.C. 6101 and implementing 
regulations 
Promotions 

Temporary 

Detailed employees 

Employee, who was temporarily promoted to higher grade position 
for 120 days, was returned to former grade but was then immediately de- 
tailed to same higher level position for additional 132 days. Under 
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COMPENSATION—Continued 


Promotions—Continued 
Temporary—Continued 
Detailed employees—Continued 


Turner-Caldwell decisions employee must be detailed to higher level 
position without compensation of higher level position for 120 days 
before entitlement to temporary promotion begins on 121st day. There- 
fore, the period the employee served on temporary promotion may not 
be included in computation of detail 


A retired civilian employee of the Air Force claims retroactive tem- 
porary promotion and accompanying backpay under Twurner-Caldwell, 
56 Comp. Gen. 427 (1977), incident to details to higher grade military 
positions. There is no entitlement to backpay as the employee could not 
have been temporarily promoted into the military position. The Turner- 
Caldwell remedy is only available where the employee was able to satisfy 
requirements for a retroactive temporary promotion 


Rates 
Establishment 
Federal dependents’ schools employees 


Section IV, Army Procurement Procedure, directed that a clause be 
included in dependents’ school personal service employment contracts 
reserving to school officials the right to amend the rate of pay in con- 
formity with the pay schedules of Department of the Army civilian 
employees performing similar duties; hence, the Fort Rucker Elementary 
School Board had the right to adopt a policy of having all clerical, 
janitorial, and other non-teaching positions at the school classified and 
equated to comparable civil service positions for pay purposes_-_-_-_-_-- ~~ 


Waivers 
Prohibition 


Some members of the United States Metric Board desire to waive 
their compensation while other members desire to accept it but return 
it as a gift to the Board. Here the statute authorizes payment of Board 
members at a rate not to exceed the daily rate currently being paid grade 
18 of the General Schedule. Such pay is not considered salary fixed by or 
pursuant to statute which would preclude waiver. Also, since statute 
authorizes acceptance of gifts and donations, members may make gifts 
of their salary to the agency. However, the members would be liable 
for the income tax on such salary and would be entitled only to the 
limited deduction for charitable contributions prescribed by the Internal 
Revenue Service. 57 Comp. Gen. 423 and 54 id. 393, distinguished __ ___- 
Withholding 

Debt liquidation 

Withholding prohibited 


Government may not withhold current salary to satisfy general debts 
owed by employee and may not setoff against employee’s retirement 
account until employee withdraws contribution of claims annuity. 
Government has right to setoff indebtedness administratively against 
annuity payments or refund of retirement contribution based upon 
common-law right long recognized by our Office and the courts 
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CONGRESS 


Resolutions 

Continuing 

Funding level 

Term ‘‘current rate for operations’ as used in Continuing Resolutions 
is equivalent to total funds which were available for obligation for pro- 
gram for previous fiscal year. Fiscal year 1979 Continuing Resolution 
appropriated amount of funds for CETA programs, which, when added 
to 1978 unobligated balances carried over, equals the total funds that were 
available for fiscal year 1978, including funds appropriated for fiscal year 
1978 by Economic Stimulus Appropriations Act of 1977. B—194063, May 
4, 1979, and B—-194362, May 1, 1979, distinguished in part 

CONTRACTORS 

Conflicts of interest 

Avoidance 

Where offeror has individual and corporate ties with gas and oil indus- 
try, agency rejection of proposal for services to assist agency review of 
gas curtailment because of organizational conflict of interest is sustained. 
Offeror’s status as not-for-profit, tax-exempt organization does not pre- 
clude agency determination that conflict of interest does or might exist __ - 
Responsibility 

Contracting officer’s affirmative determination accepted 

Exceptions 
Not supported by record 
Allegation that low bidder is nonresponsible is not considered since 


General Accounting Office does not review affirmative determinations of 
responsibility except where fraud is shown or failure to meet definitive 
responsibility criteria is alleged, neither of which is present here 

Protest that awardee is not capable of meeting search time of 4 seconds 
as stated in its proposal is matter related to awardee’s responsibility. 
GAO will not consider merits of protest against agency’s affirmative re- 
sponsibility determination, absent circumstances not present here 


GAO does not review protests of affirmative determination of respon- 
sibility except in limited circumstances which are not present here. 
Moreover, once contract is awarded, compliance with solicitation pro- 
vision cited by protester is matter of contract administration, which is 
not for resolution by GAO 


Determination 
Review by GAO 
Effect of issuance of Certificate of Competency by SBA 
Definitive résponsibility criteria 
Issuance of Certificate of Competency (COC) by Small Business 
Administration (SBA) will overcome special experience requirements 
(definitive responsibility criteria) specified in solicitation as COC is 
conclusive on contracting officers by law, and where record shows SBA 
fully considered definitive responsibility criteria in determining to 
issue COC, GAO would not recommend that SBA reconsider decision 
Successors 
Service Contract Act of 1965 


While offeror is not legally obligated to pay wages paid by incumbent, 
where such offeror’s proposal expressly states labor rates proposed are 
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CONTRACTORS—Continued 


Responsibility—Continued 
Successors—Continued 
Service Contract Act of 1965—Continued 


based on current wage rates for incumbent personnel, contracting officer 
should take such statement into account in consideration of proposed 


Reduction 
Job reclassification 
Retained employees 

Successful offeror is not guilty of ‘wage busting”’ (practice of lowering 
employee wages and fringe benefits by successor contractor to become 
low offeror when incumbent contractor’s employees are retained to per- 
form same jobs on successor contracts) if incumbent’s retained em- 
ployees are reclassified to lower paying jobs with different duties and 
responsibilities. However, where no statute, regulation or statement of 
policy in existence at time solicitation issued precludes ‘“‘wage busting,” 
no legal impediment exists to prevent lowering of wages for incumbent 
employees even if reduction can be categorized as ‘‘wage busting” 


CONTRACTS 
Assignments. (See CLAIMS, Assignments, Contracts) 


Automatic Data Processing Systems. (See EQUIPMENT, Automatic Data 
Processing Systems) 


Awards 
Erroneous 
Termination of contract 
Agency’s failure to follow ASPR/DAR 1-502(b)(v) raises doubt as to 
whether Government is receiving items at lowest possible cost and 
whether integrity of competitive bidding system is being maintained. 
These considerations form basis for recommendation that contract be 
terminated for convenience of Government and requirement be re- 
solicited 
Small business concerns 
Acceptability of large business on basis of lower price 
Partial set-aside dissolved 
Small business concern’s unwillingness to accept set-aside quantity 
at substantially lower, allegedly below cost, bid of large business upon 
which non-set-aside quantity was awarded properly resulted in dis- 
solution of set-aside. Even if it were proven that large business bid below 
cost, that in itself would not bar award to that firm, and under partial 
set-aside procedure Government’s obligation is simply to reserve a 
portion of its needs for award to small business firms at the same price 
obtained for the unrestricted portion_- 
Certifications 
Referral necessity 
Responsibility-related criteria 
Agencies are not prohibited from making relative assessments of 
responsibility-related factors in determining competitive range without 
regard to certificate of competency procedure. Rejection of protester’s 
proposal from competitive range cannot be regarded as tantamount to 
nonresponsibility finding as found by GAO in 52 Comp. Gen. 47 (1972) -- 
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CONTRACTS—Continued 


Bid procedures. (See BIDS) 
Bids 
Generally. (See BIDS) 
Competitive system 
Price competitiveness 
Determination basis 
Assertion that protester was not prejudiced because it would have 
been unable to be price competitive had it known that procuring activity 
would relax requirements is rejected. Pricing may only be determined 
through competition 
Conflicts of interest prohibitions 
Avoidance. (See CONTRACTORS, Conflicts of interest, Avoidance) 
Negotiated contracts. (See CONTRACTS, Negotiation, Conflict of 
interest prohibitions) 
Cost-plus 
Evaluation factors 
‘‘Realism’’ of costs and technical approach 
Where cost reimbursement contract is awarded on basis of estimated 
costs, required cost realism determination of proposed costs which is 
based for most part on Defense Contract Audit Agency’s qualified state- 
ments and which does not take into account possible disparity between 
statements in technical proposal and proposal costs is inadequate 
Evaluation of equipment, etc. (See CONTRACTS, Specifications, Con- 
formability of equipment, etc., offered) 
Mistakes 
Acceptance of contract under protest 
Authority under Federal Procurement Regulations 1—-2.406-3 in exec- 
utive agencies to determine whether a mis'ake in bid case is doubtful 
and therefore should be referred to General Accounting Office (GAO) 
does not foreclose GAO from reviewing that determination as well as 
agency determination regarding sufficiency of bidder’s evidence 
Allegation before award. (See BIDS, Mistakes) 


Reservation of right for price, etc. revision 


Where bidder requests permission only to correct bid price, bidder may 
alternatively be allowed to withdraw its bid if evidence is clear and con- 
vincing only as to the mistake, but not as to the intended bid 
Negotiation 

Awards 

Erroneous 
Evaluation of proposals 


Requirement for operational prototype restricted offerors to propose 
existing equipment components capable of demonstrating essential solici- 
tation requirements. Offeror’s prior model did not meet requirement for 
operational prototype where solicitation expressly sought equipment 
capable of computational capabilities beyond prior model’s capacity-_- -- 

Remedial action recommended 


Air Force should review whether requirement should be resolicited. At 
minimum, it should reopen competition to accord protester a reasonable 
opportunity to meet its relaxed, actual requirements, assuring that all 
parties are permitted to compete on equal basis. Erroneously awarded 
contract should be terminated if protester is selected for award 
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CONTRACTS—Continued 
Negotiation—Continued 
Awards—Continued 
Procedural requirements 
Noncompliance 


Army’s failure to give GAO required preaward notice is procedural 
defect not affecting validity of award. Nonetheless, Secretary of Army is 
informed of failure 


Changes, etc. 
Cancellation and resolicitation not required 


RFP for design and manufacture of electronic air navigation equip- 
ment contemplated that offerors propose individual technical approaches 
to meeting agency’s needs. After negotiations with sole offeror, RFP 
amendment made changes in equipment configuration, delivery schedule 
and various technical specifications. Agency position that changes in 
requirements are not so substantial as to warrant complete revision of 
RFP (i.e., cancellation and resolicitation) is not clearly shown to have no 
reasonable basis 

Scope of permissible changes 
Solicitation v. existing contract 

Protester, seeking cancellation of RFP, relies on General Accounting 
Office decisions which found that modifications to contracts were so sub- 
stantial that work covered by modifications should have been subject of 
new procurement. Argument is not persuasive, as scope of changes which 
may permissibly be made to RFP without requiring cancellation and 
initiation of new procurement is greater than scope of changes permitted 
to existing contract 

Written amendment requirement 
Noncompliance 


Request for proposals (RFP) required Tempest certified equipment. 
After receipt of best and final offers, agency determined that no offeror 
proposed technically acceptable system that could meet Tempest certi- 
fication requirement. Agency then deleted requirement but did not notify 
competitors and other qualified offerors. General Accounting Office 
(GAO) views relaxation of requirement as substantial change in agency’s 
needs and agency’s failure to amend RFP violated applicable procure- 
ment regulations and sound procurement policy 


Not prejudicial 


Substantial changes in scope of work prior to termination of negotia- 
tions should have been issued as written amendment to RFP. However, 
it is difficult to see prejudice to sole offeror where it was on actual notice 
of changes in requirements. FPR 1-3.805-1(d) did not require agency 
to amend RFP and seek revised proposal based on further changes in 
requirements after negotiations with sole offeror had been terminated 
and Government had decided to perform work in-house_ -_-_-_-_--~_ ~~ ---- 


Competition 
Adequacy 
One acceptable proposal 
Federal Procurement Regulations sec. 1-3.101 requirement for maxi- 
mum practical competition in negotiated procurements does not in itself 
require agency to cancel RFP where only one proposal is received 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Competitive range formula 
Administrative determination 
Based on review of record, GAO cannot take exception to Army’s 
technical evaluation of protester’s proposal—especially given complexity 
of procurement—or specific judgment that protester’s proposal did not 
demonstrate understanding of requirements. Consequently, exclusion of 
protester’s higher priced proposal (compared to initial and final prices 
proposed by awardee) from competitive range is not questioned. Further- 
more, GAO finds that request for proposals. did call for experience 
information found lacking in protester’s proposal 
Award entitlement 


Mere fact that offeror is in competitive range does not necessarily en- 
sure award to offeror given negotiating opportunities afforded all com- 
petitive offerors and flexibility inherent in negotiated method 


Small business proposals 
Nonapplicability of COC procedure 
Agencies are not prohibited from making relative assessments of re- 
sponsibility-related factors in determining competitive range without 
regard to certificate of competency procedure. Rejection of protester’s 
proposal from competitive range cannot be regarded as tantamount to 
nonresponsibility finding as found by GAO in 52 Comp. Gen. 47 (1972) _ 
Equality of competition 
Incumbent contractor’s advantage 
Two-month phase-in period is appropriate limitation where it appears 
that phase-in period will cost less than longer phase-in and it is specula- 
tive that higher performance cost will necessarily follow 2-month phase- 
in when nothing in record of experience supports that view 
Lacking 


Where snowstorm closed agency on original closing date and agency 
extended closing date for only 24 hours, even though debilitating condi- 
tions continued beyond that time, agency should not reject proposal as 
late because there was no urgency to justify the informal rescheduling of 
the closing date and interested parties have not alleged or shown pre- 
mature disclosure of other proposals. In the absence of any urgency, 
agency abused its discretion in extending closing date without informing 
prospective offerors of that fact 

Sole source of supply. (See CONTRACTS, Negotiation, Sole-source 
basis) 

Conflict of interest prohibitions 

Applicability 
Non-profit organizations 

Where offeror has individual and corporate ties with gas and oil 
industry, agency rejection of proposal for services to assist agency 
review of gas curtailment because of organizational conflict of interest 
is sustained. Offeror’s status as not-for-profit, tax-exempt organization 
does not preclude agency determination that conflict of interest does or 
might exist 
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CONTRACTS—Continued 

Negotiation—Continued 

Determination and findings 

Public exigency 
Priority designation 
Acceptance by GAO 

Because of observations that raise serious questions about propriety of 
use of priority designator as substitute for facts justifying use of ‘public 
exigency” negotiating authority, GAO recommends regulatory change. 
If change is not made by start of 1980 fiscal year, GAO informs Secretary 
of Defense that, in event future year D&F’s are subject of protests, D&F’s 
reciting only priority designators for competitively negotiated procure- 
ments involving formal proposals, contemplated discussions, and evalua- 
tions will be held invalid 


Evaluation factors 
Cost analysis 
Inadequate 
Corrective action 


Where agency advises option for second year’s contract performance 
will not be exercised but initial contract will be extended only for limited 
period necessary to solicit and award second year’s requirements, Gen- 
eral Accounting Office need not recommend other corrective action since 
agency’s intended action is considered reasonable under circumstances _ __ 


Cost realism 


Where cost reimbursement contract is awarded on basis of estimated 
costs, required cost realism determination of proposed costs which is 
based for most part on Defense Contract Audit Agency’s qualified state- 
ments and which does not take into account possible disparity between 
statements in technical proposal and proposal costs in inadequate __ ____-_ 


Criteria 
Acceptability of proposal 


Protester argues that awardee’s proposal did not describe how proposed 
equipment will satisfy each specification as required by RFP. While 
agency report does not respond to this protest basis, GAO reviewed 
awardee’s proposal and observes that explanation was provided for each 
specification. In view of award, agency obviously viewed awardee’s de- 
scription as compliant. After reviewing both protester’s and awardee’s 
explanations, GAO has no basis to disturb agency’s determination 


Deviation 


Requirement for operational prototype restricted offerors to propose 
existing equipment components capable of demonstrating essential solici- 
tation requirements. Offeror’s prior model did not meet requirement for 
operational prototype where solicitation expressly sought equipment 
capable of computational capabilities beyond prior model’s capacity _- -- 

Experience 
Propriety of inclusion 


Agencies are not prohibited from making relative assessments of re- 
sponsibility-related factors in determining competitive range without 
regard to certificate of competency procedure. Rejection of protester’s 
proposal from competitive range cannot be regarded as tantamount to 
nonresponsibility finding as found by GAO in 52 Comp. Gen. 47 (1972) - 
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CONTRACTS—Continued 


Negotiation—Continued 
Evaluation factors—Continued 
Delivery provisions, freight rates, etc. Page 
Protester contends that awardee cannot meet delivery schedule and 
should not have received favorable evaluation for proposed timely de- 
livery. Proposals must be evaluated as submitted; therefore, GAO has 
no basis to question awardee’s point score for proposed timely delivery. 
Further, awardee’s capability to deliver timely is matter relating to 
agency’s affirmative determination of responsibility and, in circum- 
stances, will not be questioned by GAO 
Evaluators 
Improper influence, bias, etc. 
Not established 


Suggestion that there may have been impropriety in evaluation of 
proposals because one member of evaluation team was hired by success- 
ful offeror shortly after contract award is not substantiated by record, 
which indicates only that awardee learned of member’s retirement plans 
and made employment offer only after contract award 


Technical competence 
Standard of GAO review 


Protester, after reviewing qualifications of agency’s sole technical 
evaluator, challenges his technical competency. Where protester essen- 
tially contends that an evaluator is appointed in bad faith, prior decisions 
indicated that GAO will make subjective judgment on evalustor’s 


qualifications. Absent such allegation, GAO’s standard of review is 
whether technical evaluation is rationally based. Here, after considering 
merits of protester’s contentions, GAO has no basis to conclude that 
technical evaluation was not reasonably based 


Factors other than price 
Experience 
Based on review of record, GAO cannot take exception to Army’s 
technical evaluation of protester’s proposal—especially given complexity 
of procurement—or specific judgment that protester’s proposal did not 
demonstrate understanding of requirements. Consequently, exclusion 
of protester’s higher priced proposal (compared to initial and final prices 
proposed by awardee) from competitive range is not questioned. Further- 
more, GAO finds that request for proposals did call for experience infor- 
mation found lacking in protester’s proposal 
Labor costs 
While offeror is not legally obligated to pay wages paid by incumbent, 
where such offeror’s proposal expressly states labor rates proposed are 
based on current wage rates for incumbent personnel, contracting officer 
should take such statement into account in consideration of proposed 


Justification 


“Exception 10” negotiating authority for National Aeronautics and 
Space Administration (NASA) computerized information processing sys- 
tem has been justified because: (1) NASA needed offerors’ approaches 
to work requirements to evaluate proposed acceptability and to assist 
in defining reasonable needs for service unlike negotiated procurement in 
Informatics, Inc., B-190203, March 20, 1978, 78-1 CPD 215, where pro- 
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CONTRACTS—Continued 
Negotiation—Continued 


Justification—Continued 


curing agency intended to evaluate offerors’ approaches only as part of re- 
sponsibility evaluation and not as part of proposal evaulation; and (2) 
there is no indication NASA ever formally advertised prior procurements 
fcr similar system unlike prior advertised procurement history in Infor- 
matics decision. B—190203, Mar. 20, 1978, modified in part 


Late proposals and quotations 
Weather conditions, roadblocks, etc. 


Where snowstorm closed agency on original closing date and agency 
extended closing date for only 24 hours, even though debilitating condi- 
tions continued beyond that time, agency should not reject proposal as 
late because there was no urgency to justify the informal rescheduling of 
the closing date and interested parties have not alleged or shown pre- 
mature disclosure of other proposals. In the absence of any urgency, 
agency abused its discretion in extending closing date without informing 
prospective offerors of that fact______._._.-.__--___-__--___.- 


Offers or proposals 
Best and final 
Failure to request 
Cancellation of RFP 
Contrary to allegations of protester, record reflects that competitive 
range was established and that negotiations were conducted with 
offerors. Moreover, in view of establishment of competitive range only 


3 days prior to request for cancellation of request for proposals (RFP), 
receipt of best and final offers at that time would have been useless act__- 


Technically unacceptable 
Contention that protester proposed timely delivery in initial proposal 
but was not afforded proper point score is without merit where offeror’s 
best and final offer stated that required paper tape punch could not be 
timely: delivered. __.. ..__--1_=1--.. se et ecetaes 
Preparation 
Costs 
Recovery 
In view of conclusion that cancellation of RFP and award of sole- 
source contract was proper, GAO does not find arbitrary or capricious 
action toward protester-claimant to support claim for proposal prepara- 
GTONR eee sa 22S ee ae ab he Seen ey Se a eee 
Options 
Generally. (See CONTRACTS, Options) 
Public exigency 
Justification for negotiation 
Sufficiency 
Priority designation 
Consistent GAO position that mere citation of certain “priority de- 
signators’”’ authorized negotiation under ‘public exigency” statutory 
exception was founded on two suppositions. First, that designators were 
symbols for facts which would demonstrate exigency and—in terms of 
10 U.S.C. 2310(b)—“‘clearly and convincingly’ establish that formal 
advertising would not have heen feasible; second, that designators would 
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CONTRACTS—Continued 
Negotiation—Continued 
Public exigency—Continued 
Justification for negotiation—Continued 
Sufficiency—Continued 
Priority designation—Continued 


be cited in good faith. Recent observations of House Committee on 
Government Operations have severely undermined assumptions - - - --- _- 


Priority designation purchases 


Determination and findings (D&F), although relying on expired QRC 
designator for negotiation authority, also recites additional 02 priority 
designator. 02 priority designator is fact of record lending support for 
negotiation under Defense Acquisition Regulation 3-202.2(vi). More- 
over, GAO cannot question continued validity of 02 designator - _ — - -_-_ _- 

Requests for proposals 

Amendment 
Required for changes in RFP 

Substantial changes in scope of work prior to termination of negotia- 
tions should have been issued as written amendment to RFP. However, 
it is difficult to see prejudice to sole offeror where it was on actual notice 
of changes in requirements. FPR 1-3.805-1(d) did not require agency to 
amend RFP and seek revised proposal based on further changes in re- 
quirements after negotiations with sole offeror had been terminated and 
Government had decided to perform work in-house -___-__---- 

Cancellation 

GAO does not agree with plaintiff’s contentions in U.S. District Court 
litigation that Commerce Department, in canceling RFP, violated nu- 
merous provisions of Federal Procurement Regulations (41 C.F.R. 1- 
1.000 et seg. (1978)) including sections 1-1.009—1(e), 1-1.1001, 1—2.404-1, 
1-3.210, 1-3.302(c), 1-3.804, 1-3.805-1(b), and 1-3.802(c) (2) -~------- 

Guidelines 
Availability 

Examining propriety of RFP cancellations is essentially accomplished 
on case-by-case basis, as Federal Property and Administrative Services 
Act of 1949 and Federal Procurement Regulations provide virtually no 
specific guidance as to when RFP can or should be canceled_-_-__ _- _--- 


In-house Government performance 


£ection 601 of Economy Act does not appear to be applicable to Com- 
merce Department’s cancellation of RFP and determination to proceed 
with work in-house, as record does not indicate any inter-or intra-depart- 
mental orders for work and services involved____._______--+--------- 


Reasonable basis 
Changed conditions, needs, etc. 


GAO does not agree with belief agency acted wholly without reason- 
able basis in canceling RFP where cost data underlying sole offeror’s 
proposal had never been fully audited, requirements were reduced, agency 
made some attempt to ascertain if reduced work could be performed at 
less than cost in-house, agency believed in-house costs would be lower 
than costs of informal “‘offers’’ it was receiving for reduced work submit- 
ted by sole offeror, and agency was concerned over amount of time being 
consumed in resolving how work would be performed._.---.--------- 
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CONTRACTS—Continued 


Negotiation—Continued 
Requests for proposals—Continued 
Cancellation v. amendment 
Substantiality of changes 
Determination to amend 


RFP foe design and manufacture of electronic air navigation equip- 
ment contemplated that offerors propose individual technical approaches 
to meeting agency’s needs. After negotiations with sole offeror, RFP 
amendment made changes in equipment configuration, delivery schedule 
and various technical specifications. Agency position that changes in 
requirements are not so substantial as to warrant complete revision of 
RFP (i.e., cancellation and resolicitation) is not clearly shown to have 
no reasonable basis 


Specification requirements 


Contention that RFP specified only off-the-shelf equipment is with- 
out merit where RFP states that if any item in the performance specifica- 
tion precludes off-the-shelf equipment, offeror is requested to propose 
solution for evaluation - - - __ 


Waiver 
Requirement for operational prototype restricted offerors to propose 
existing equipment components capable of demonstrating essential 
solicitation requirements. Offeror’s prior model did not meet requirement 
for operational prototype where solicitation expressly sought equipment 
capable of computational capabilities beyond prior model’s capacity __ __ 
Submission date 
Extension 
Notice requirement 
Where snowstorm closed agency on original closing date and agency 
extended closing date for only 24 hours, even though debilitating con- 
ditions continued beyond that time, agency should not reject proposal 
as late because there was no urgency to justify the informal rescheduling 
of the closing date and interested parties have not alleged or shown 
premature disclosure of other proposals. In the absence of any urgency, 
agency abused its discretion in extending closing date without informing 
prospective offerors of that fact. _..-..-.---.----- ose SELLS PAIRS 
Unsolicited proposals, etc. 
Propriety of consideration 
Assessment, etc. of procurement needs 
Whether proposal based on licensing arrangement, submitted after 
date for receipt of initial proposals under ongoing RFP, was solicited or 
unsolicited is immaterial, because procurement activity is entitled to re- 
ceive information concerning procurement at any time and utilize that 
information to assess or reassess its procurement needs 
Small business concerns. (See CONTRACTS, Awards, Small business 
concerns) 
Sole-source basis 
Justification 
Delay and technical risk factors 
While protester argues that it was not permitted to compete on equal 
basis with sole-source awardee, there was no method whereby any firm 
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Negotiation—Continued 
Sole-source basis—Ccatinued 
Justification—Continued 
Delay and technical risk factors—Continued 


could compete because licensing arrangement offered by awardee has 
been determined to be Government’s need and it was only available to 
awardee. Determination to award sole-source, in view of lower technical 
risk and schedule requirements, was justified_____________- Vik ore 


Specifications unavailable 
Basis for exception to formal advertising 
Offeror assistance in defining needs 

“Exception 10” negotiating authority for National Aeronautics and 
Space Administration (NASA) computerized information processing sys- 
tem has been justified because: (1) NASA needed offerors’ approaches 
to work requirements to evaluate proposed acceptability and to assist in 
defining reasonable needs for service unlike negotiated procurement in 
Informatics, Inc., B—-190203, March 20, 1978, 78-1 CPD 215, where pro- 
curing agency intended to evaluate offerors’ approaches only as part of 
responsibility evaluation and not as part of proposal evaluation; and (2) 
there is no indication NASA ever formally advertised prior procurements 
for similar system unlike prior advertised procurement history in In- 
formatics decision. B-190203, Mar. 20, 1978, modified in part 


Offer and acceptance 
Bid status 
Site inspection failure 
Where bid does not take exception to Government’s requirements, 
bidder’s failure to make mandatory prebid site inspection does not justify 
bid rejection as “nonresponsive,”’ since acceptance of bid would effec- 
tively bind bidder to perform at bid price in accordance with advertised 
terms and specifications. However, such failure may be considered by 
contracting officer in determining whether bidder is responsible, i.e., 
whether bidder is able to so perform. Reconsideration of decision in 58 
Comp. Gen. 214 
Options 
Limitations on use 
Military procurements 
Option quantities representing known firm requirements 
Funding available 
Agency inclusion of solicitation quantity under option provision is 
unjustified where quantity in provision represents firm requirements for 
WIHICH SUHGS AIP AVAIRINS 3 ee ee ee 


Not to be exercised 
Erroneous award 


Where agency advises option for second year’s contract performance 
will not be exercised but initial contract will be extended only for limited 
period necessary to solicit and award second year’s requirements, General 
Accounting Office need not recommend other corrective action since 
agency’s intended action is considered reasonable under circumstances - 





INDEX DIGEST 


CONTRACTS—Continued 


Performance 
Specifications 
Phase-in period limitation 
Not unduly restrictive 
Two-month phase-in period is appropriate limitation where it appears 
that phase-in period will cost less than longer phase-in and it is specula- 
tive that higher performance cost will necessarily follow 2-month phase-in 
when nothing in record of experience supports that view___.__________ 


Protests 
Contract administration 
Not for resolution by GAO 
GAO does not review protests of affirmative determinations of re- 
sponsibility except in limited circumstances which are not present here. 
Moreover, once contract is awarded, compliance with solicitation pro- 
vision cited by protester is matter of contract administration, which is 
Net for remobition DV GAO. oso a os 
Court action 
Preliminary injunction 
Granted 
Court request for GAO opinion 
GAO agrees with plaintiff that in furnishing opinion to court on matter 
which is not subject of any GAO case, court’s findings and conclusions 
in issuing preliminary injunction should be carefully considered 


Court solicited aid 


General Accounting Office (GAO) will not consider issues raised in bid 
protests where same issues are before court of competent jurisdiction 
except where Court expresses interest in GAO proceedings and defers 
ruling on merits for purpose of allowing GAO to exercise its expertise as 
an aid to Court 


No protest pending 
In response to request by U.S. District Court concerning litigation 
whose subject matter is not involved in any pending General Accounting 
Office (GAO) case, GAO furnishes opinion to court as to whether Com- 
merce Department violated applicable law and regulations in canceling 
request for proposals 
Oral 
To procuring agency 
Oral protest to agency is permissible if stated in fashion that intent to 
protest is clear. Intent to protest is not evident by statement asserted 
prior to submission of best and final offer that Service Contract Act 
wage determination is incompatible with solicitation and will need clar- 
ification, and protest, after submission of best and final offer against 
wage determination per se, is untimely 
Persons, etc. qualified to protest 
Interested parties 
Potential contractors, etc. not submitting bids, etc. 
Direct economic interest criterion 
Prospective offeror, which chose not to submit proposal, is ‘‘interested 
party’ to protest later that request for proposals (RFP) amendment 
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Protests—Continued 
Persons, etc. qualified to protest—Continued 
Interested parties—Continued 
Potential contractors, etc. not submitting bids, etc.—Continued 
Direct economic interest criterion—Continued 


during negotiations has changed work so substantially that agency should 
cancel RFP and initiate new procurement 


Procedures 
Bid Protest Procedures 
Time for filing 
Contract award notice effect 
Protest concerning award to alleged nonresponsive bidder filed within 
10 days of receipt of notice of award is timely filed even though protester 
had prior knowledge of alleged nonresponsiveness of competitor’s bid, 
since grounds for protest arose only upon receipt of notice of award_-_- 
Protest filed less than 10 days after protester learned that agency ac- 
cepted proposal which showed incomplete development of equipment 
offered is timely even if protester previously suspected nonconforming 
nature of equipment 
Mailgram transmission of protest 
Mailgram protesting alleged improprieties in request for proposals, 
whose receipt was recorded by General Accounting Office (GAO) after 
closing date for receipt of proposals, is untimely and ineligible for con- 
sideration where mailgram did not evidence a date of transmission at 
least 3 days prior to final date for filing a protest. 4 C.F.R. 20.2(b)(3) _- 
Significant procurement issue exception 
First ground of protest is held to be timely, notwithstanding agency 
objections, since initial protest letter—timely received—dquestioned 
exclusion from competitive range as well as making other assertions. 
Other grounds of protest relating to effect of Public Law 95-89 on rights 
of small business and to indirect allegation of pattern of abuse of public 
exigency negotiating authority are considered “significant’’ under 
General Accounting Office’s (GAO) Bid Protest Procedures and for 
review even if untimely filed 
Time of receipt establishment 
GAO Bid Protest Control Unit time/date stamp is prima facie evidence 
of time of receipt of bid protest at GAO, and absent affirmative evidence 
to the contrary to show actual timely receipt, time/date stamp controls_ - 
Timeliness 
Negotiated contracts 
Changes during negotiations 
Amendment v. cancellation of RFP 
Protest by nonofferor, that RFP amendment has changed work so sub- 
stantially that new procurement should be initiated, was timely filed 
within 10 working days after protester received copy of RFP amend- 


Unacceptable proposal 


December 1978 protest asserted that changes in RFP are so substan- 
tial as so warrant its cancellation. In April 1979, after agency report and 
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Protests—Continued 
Timeliness—Continued 
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Unacceptable proposal—Continued 


conference, protester asserted for first time that sole proposal received 
was unacceptable. Latter contention—separate basis of protest—is un- 
timely, as protestor knew, or should have known, basis for protest in 
December 1978 or January 1979. Also, protester’s initiation of Freedom 
of Information Act request in April 1979, seeking information regarding 
evaluation of sole proposal, indicates failure to diligently pursue matter_ 
Solicitation improprieties 
Not apparent prior to bid opening 

Bid protest, filed after bid opening, alleging that inclusion of option 
provision in invitation for bids violated Armed Services Procurement 
Regulations/Defense Acquisition Regulation (ASPR/DAR) 1-1502(b) 
(v), is timely since protestor was unaware of facts allegedly indicating 
violation until after bids were opened _-________-_-.-_-_------__---- 


Wage determinations 


Oral protest to agency is permissable if stated in fashion that intent 
to protest is clear. Intent. to protest is not evident by statement asserted 
prior to submission of best and final offer that Service Contract Act wags 
determination is incompatible with solicitation and will need clarification, 
and protest, after submission of best and final offer against wage deter- 
mination per se, is untimely 
Research and development 

Costs 

Reimbursement 


Under Economy Act agreement providing that contractor of Air Force 
is to provide research and development work and technical support to 
Bureau of Alcohol, Tobacco and Firearms, with Air Force paying for 
work and then being reimbursed by Bureau, only work actually per- 
formed by contractor during fiscal year 1978 satisfies bona fide need of 
that year. Work done by contractor during fiscal year 1979 may not be 
pala sor trom fiseal: year 1978 funds: 2 = 22 een ee ee 


Site visits 
Failure to visit. (See CONTRACTS, Specifications, Deviations, Informal 
v. substantive, Site visit) 
Small business concern awards. (See CONTRACTS, Awards, Small 
business concerns) 
Sole-source procurements. (See CONTRACTS, Negotiation, Sole-source 
basis) 
Specifications 
Conformability of equipment, etc. offered 
Impossibility of meeting 
Certified products, etc. 

Request for proposals (RFP) required Tempest certified equipment. 
After receipt of best and final offers, agency determined that no offeror 
proposed technically acceptable system that could meet Tempest certi- 
fication requirement. Agency then deleted requirement but did not 
notify competitors and other qualified offerors. General Accounting 
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CONTRACTS—Continued 


Specifications—Continued 
Conformability of equipment, etc. offered—Continued 
Impossibility of meeting—Continued 
Certified products, etc.—Continued 


Office (GAO) views relaxation of requirement as substantial change in 
agency’s needs and agency’s failure to amend RFP violated applicable 
procurement regulations and sound procurement policy 


Delivery provisions 
Ability to perform 


Protester contends that awardee cannot meet delivery schedule and 
should not have received favorable evaluation for proposed timely 
delivery. Proposals must be evaluated as submitted; therefore, GAO 
has no basis to question awardee’s point score for proposed timely 
delivery. Further, awardee’s capability to deliver timely is matter 
relating to agency’s affirmative determination of responsibility and, in 
circumsatnces, will not be questioned by GAO 

Deviations 

Delivery provisions 

Contention that protester proposed timely delivery in initial proposal 
but was not afforded proper point score is without merit where offeror’s 
best and final offer stated that required paper tape punch could not be 
timely delivered 

Informal v. substantive 
Site visit 


Where bid does not take exception to Government’s requirements, 
bidder’s failure to make mandatory prebid site inspection does not 


” 


justify bid rejection as “nonresponsive,”’ since acceptance of bid would 
effectively bind bidder to perform at bid price in accordance with ad- 
vertised terms and specifications. However, such failure may be con- 
sidered by contracting officer in determining whether bidder is 
responsible, i.e., whether bidder is able to so perform. Reconsideration 
of decision in 58 Comp. Gen. 214 

Failure to furnish something required 

Information 
Buy American Act applicability 

If bidder fails to supply data concerning domestic prices, it takes the 
risk that procuring agency will not be able to verify fact that domestic 
prices are unreasonable. However, where agency is able to obtain prices 
on comparable domestic material, as here, bid need not be rejected be- 
cause of bidder’s failure to provide data regarding domestic prices - - - -_-~_ 

Delivery 
Transportation mode 

Under an invitation for bids which requires a bidder to supply in- 
formation relating to point of origin and mode(s) of transportation for 
delivery of contract items F.O.B. origin, and to load items on carrier’s 
vehicle, failure of bidder to furnish all or some of transportation data did 
not render bid nonresponsive. Where solicitation requires delivery F.O.B. 
origin, information concerning mode of transportation can he acquired by 
the Government after bid opening hecause bidder signed Standard 





INDEX DIGEST 


CONTRACTS—Continued 


Specifications—Continued 
Failure to furnish something required—Continued 
Information—Continued 
Delivery—Continued 


Transportation mode—Continued Page 


Form 33 committing itself to deliver to designated points at Govern- 
ment’s option, and information is extrinsically verifiable and is not under 
bidder’s control 


Invitation to bid attachments 


Bidder’s insertion of N/C (no charge) or a price next to each line item 
representing data items described on forms not returned with bid package 
obligates bidder to supply data items in accordance with specifications___409 


Minimum needs requirement 
Different approaches to achieve 


“Exception 10” negotiating authority for National Aeronautics and 
Space Administration (NASA) computerized information processing sys- 
tem has been justified because: (1) NASA needed offerors’ approaches 
to work requirements to evaluate proposed acceptability and to assist in 
defining reasonable needs for service unlike negotiated procurement in 
Informatics, Inc., B—190203, March 20, 1978, 78-1 CPD 215, where pro- 
curing agency intended to evaluate offerors’ approaches only as part of 
responsibility evaluation and not as part of proposal evaluation; and (2) 
there is no indication NASA ever formally advertised prior procurements 
for similar system unlike prior advertised procurement history in In- 
formatics decision. B—190203, Mar. 20, 1978, modified in part 

Restrictive 

Minimum needs requirement 
Administrative determination 
Reasonableness 

Two-month phase-in period is appropriate limitation where it appears 
that phase-in period will cost less than longer phase-in and it is specula- 
tive that higher performance cost will necessarily follow 2-month phase-in 
when nothing in record of experience supports that view 

Tests 

Benchmark 
Computers 

Requirement for operational prototype restricted offerors to propose 
existing equipment components capable of demonstrating essential solici- 
tation requirements. Offeror’s prior model did not meet requirement for 
operational prototype where solicitation expressly sought equipment 
capable of computational capabilities beyond prior model’s capacity - - - 
Subcontracts 

Administrative approval 

Review by General Accounting Office 

Review of sole-source award by General Accounting Office (GAQ) is 
not confined to specific reasons advanced by contracting activity at time 
of award, but is to determine if contracting actions comport with statutes 
and regulations in light of totality of circumstances as they existed at 
time of award : a : i COE ee eee ae 





XXXII INDEX DIGEST 


CONTKACTS—Continued 
Subcontracts—Continued 
Cancellation of solicitation 


Contrary to allegations of protester, record reflects that competitive 
range was established and that negotiations were conducted with offerors. 
Moreover, in view of establishment of competitive range only 3 days 
prior to request for cancellation of request for proposals (RFP), receipt 
of best and final offers at that time would have been useless act 
Termination 

Convenience of Government 

Recommendation 
Resolicitation 


Agency’s failure to follow ASPR/DAR 1-502(b) (v) reises doubt as to 
whether Government is receiving items at lowest possible cost and 
whether integrity of competitive bidding system is being maintained. 
These considerations form basis for recommendation that contract be 
terminated for convenience of Government and requirement be re- 
solicited 
Timber sales. (See TIMBER SALES, Contracts) 

CREDIT UNIONS 


Federal. (See FEDERAL CREDIT UNIONS) 


DEBT COLLECTIONS 

Set-off. (See SET-OFF) 
Waiver 

Civilian employees 

Leave payments 
Erroneous compensatory time 

Employee, who was erroneously granted compensatory time off in 
excess of the hours for which he could have received overtime pay under 
the aggregate salary limitation in 5 U.S.C. 5547, requests recredit of 47 
hours of annual leave which agency charged to recover erroneous pay- 
ments. Payments for the salary paid for excess compensatory time off 
must be recovered but are subject to waiver under 5 U.S.C. 5584 and 
4 C.F.R. Part 91. Employee’s annual leave balance may not be charged 
for compensatory time erroneously granted without employee’s con- 


DEPARTMENTS AND ESTABLISHMENTS 
Commercial activities 
By contract 
Guidelines (OMB Circular No. A—76) 

GAO view is that OMB Circular A-76, March 3, 1966, as revised— 
statement of Executive branch policy which does not have force and 
effect of law—does not create right of action in disappointed bidder to 
sue in Federal Courts to enforce its provisions_______________--___--- 

Private v. Government procurement 

Cost comparison 


Section 601 of Economy Act does not require Commerce Department 
to perform comparative cost analysis of plaintiff’s proposal versus cost 
of doing work via Commerce—U.S. Postal Service agreement, because 
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DEPARTMENTS AND ESTABLISHMENTS—Continued 


Commercial activities—Continued 
Private v. Government procurement—Continued 
Cost comparison—Continued 


Economy Act does not apply to agreement for furnishing property or 
services between Postal Service and executive agencies__.____________- 


Services between 

Appropriation obligation 

Fiscal year 1978 funds obligated by Bureau of Alcohol, Tobacco and 
Firearms under Economy Act agreement with Air Force must be de- 
obligated at the end of fiscal year 1978 to extent that Air Force has not 
incurred valid obligations under agreement during fiscal year. Air Force 
has validly obligated funds only to extent that performance by contractor 
satisfies bona fide need of fiscal year 1978___- Be eye ered 

Intra- and inter-departmental 

Section 601 of Economy Act does not appear to be applicable to Com- 
merce Department’s cancellation of RFP and determination to proceed 
with work in-house, as record does not indicate any inter- or intra-depart- 
mental orders for work and services involved__-_-__ a 451 

Reimbursement 

Research and development costs 


Under Economy Act agreement providing that contractor of Air Force 
is to provide research and development work and technical support to 
Bureau of Alcohol, Tobacco and Firearms, with Air Force paying for 
work and then being reimbursed by Bureau, only work actually per- 


formed by contractor during fiscal year 1978 satisfies bona fide need of 
that year. Work done by contractor during fiscal year 1979 may not be 
paid for from fiscal year 1978 funds_____- 

DETAILS 
Compensation 


Higher grade duties assignment 
Excessive period 
Employee, who was temporarily promoted to higher grade position 
for 120 days, was returned to former grade but was then immediately 
detailed to same higher level position for additional 132 days. Under 
Turner-Caldwell decisions employee must be detailed to higher level 
position without compensation of higher level position for 120 days 
before entitlement to temporary promotion begins on 121st day. There- 
fore, the period the employee served on temporary promotion may not 
be included in computation of detail_._____________’.__----_--L_---. 
Military position duties 
A retired civilian employee of the Air Force claims retroactive tem- 
porary promotion and accompanying backpay under Turner-Caldwell, 
56 Comp. Gen. 427 (1977), incident to details to higher grade military 
positions. There is no entitlement to backpay as the employee could 
not have been temporarily promoted into the military position. The 
Turner-Caldwell remedy is only available where the employee was able 
to satisfy requirements for a retroactive temporary promotion--_-_-_-~-- 
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DOCUMENTS 


Incorporation by reference 
Bid evaluation information. (See BIDS, Evaluation, Incorporation of 
terms by reference) 


DONATIONS 


Officers and employees 

Voluntary services. (See VOLUNTARY SERVICES, Officers and em- 

ployees) 
EASEMENTS, RIGHTS OF WAY, ETC. 

Acquisition 

Compensation 

Nothing in the Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, Pub. L. No. 91-646, 84 Stat. 1894, 42 
U.S.C. 4601 et seg. (1976) affects long-standing definition of just com- 
pensation which requires landowner to be put in as good shape pecuniarily 
as he or she would have been if property had not been taken. Where 
taking of easements has, in fact, benefitted remainder of landowner’s 
property which was not taken, accruing benefit is to be set off against 
value of property interest actually taken. When direct benefits to land- 
owner exceed value of easement taken, no monetary compensation is 
required. In our view, the Environmental Protection Agency may use 
any widely accepted appraisal method which takes both direct benefits 
and damages into account 


Method of acquisition 


Title III of the Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, Pub. L. No. 91-646, 84 Stat. 1894, 42 
U.S.C. 4601 et seg. (1976), sets forth uniform and equitable procedures 
for the taking of real property by Federal Government or by State 
agencies receiving Federal financial assistance. Pursuant to section 305, 
provisions of Title III are mandatory, to the extent practicable, upon 
States as condition to their receipt of Federal financial assistance. Title 
III is applicable to acquisition of any interest in real property, including 
easements, even where acquisition is funded solely by local funds, if 
underlying program or project is Federally administered or assisted _- _- 


ENERGY 


Department of Energy 
Contracts 
Confiict of interest prohibitions 


Where offeror has individual and corporate ties with gas and oil in- 
dustry, agency rejection of proposal for services to assist agency review 
of gas curtailment because of organizational conflict of interest is sus- 
tained. Offeror’s status as not-for-profit, tax-exempt organization does 
not preclude agency determination that conflict of interest does or might 
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EQUIPMENT 
Automatic Data Processing Systems 

Acquisition, etc. 

First ground of protest is held to be timely, notwithstanding agency 
objections, since initial protest letter—timely received—questioned ex- 
clusion from competitive range as well as making other assertions. Other 
grounds of protest relating to effect of Public Law 95-89 on rights of small 
business and to indirect allegation of pattern of abuse of public exigency 
negotiating authority are considered “significant’? under General Ac- 
counting Office’s (GAO) Bid Protest Procedures and for review even if 
untimely filed 

Request for proposals (RFP) required Tempest certified. equipment. 
After receipt of best and final offers, agency determined that no offeror 
proposed technically acceptable system that could meet Tempest certi- 
fication requirement. Agency then deleted requirement but did not notify 
competitors and other qualified offerors. General Accounting Office 
(GAO) views relaxation of requirement as substantial change in agency’s 
needs and agency’s failure to amend RFP violated applicable procure- 
ment regulations and sound procurement policy 

Computer service 

Advertising v. negotiation 


“Exception 10” negotiating authority for National Aeronautics and 
Space Administration (NASA) computerized information processing 
system has been justified because: (1) NASA needed offerors’ approaches 
to work requirements to evaluate proposed acceptability and to assist in 


defining reasonable needs for service unlike negotiated procurement in 
Informatics, Inc., B-190203, March 20, 1978, 78-1 CPD 215, where 
procuring agency intended to evaluate offerors’ approaches only as part 
of responsibility evaluation and not as part of proposal evaluation; 
and (2) there is no indication NASA ever formally advertised prior pro- 
curements for similar system unlike prior advertised procurement history 
in Informatics decision. B-190203, Mar. 20, 1978, modified in part 

Tests 

Demonstration v. simulation 
Effect on competition 

Requirement for operational prototype restricted offerors to propose 
existing equipment components capable of demonstrating essential 
solicitation requirements. Offeror’s prior model did not meet requirement 
for operational prototype where solicitation expressly sought equipment 
capable of computational capabilities beyond prior model’s capacity 


FARMERS HOME ADMINISTRATION (See AGRICULTURE DEPARTMENT, 
Farmers Home Administration) 


FEDERAL CREDIT UNIONS 

Services furnished by Government 

Available space and services may be provided to Federal Credit Union 
Service Centers if approved by the appropriate officer or agency. 
12 U.S.C. 1770 (1976). Also, General Accounting Office will not raise legal 
objection if credit union is allowed to use desks, chairs, and office ma- 
chines without charge. However, agency funds are hereafter not available 
to furnish without charge telephone services for credit union 
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FEDERAL PROCUREMENT REGULATIONS 

Applicability 

Services ‘‘procured’’ from Postal Service 

GAO does not agree with plaintiff’s contentions in U.S. District Court 
litigation that Commerce Department, in canceling RFP, violated 
numerous provisions of Federal Procurement Regulations (41 C.F.R. 1- 
1.000 et seg. (1978)) including sections 1-1.009-1(e), 1-1.1001, 1-2.404-1, 
1—3.210, 1-3.302(c), 1-3.804, 1-3.805-1(b), and 1-3.802(c) (2) 
Negotiated procurement 

Cancellation 

Guidelines 
Availability 

Examining propriety of RFP cancellations is essentially accomplished 
on case-by-case basis, as Federal Property and Administrative Services 
Act of 1949 and Federal Procurement Regulations provide virtually no 
specific guidance as to when RFP can or should be canceled 

DAR in lieu of 


RFP for design and manufacture of electronic air navigation equip- 
ment contemplated that offerors propose individual technical approaches 
to meeting agency’s needs. After negotiations with sole offeror, RFP 
amendment made changes in equipment configuration, delivery schedule 
and various technical specifications. Agency position that changes in 
requirements are not so substantial as to warrant complete revision of 
RFP (i.e., cancellation and resolicitation) is not clearly shown to have 
NO TEABORAWIO DARIS. oo. a ors ek ee en rs eta Oe 

Competition requirements 

Compliance 
One acceptable proposal 


Federal Procurement Regulations sec. 1-3.101 requirement for maxi- 
mum practical competition in negotiated procurements does not in itself 
require agency to cancel RFP where only one proposal is received - - - -- 


FOREIGN GOVERNMENTS 

American citizens 

Employment 

Military retirees 

Section 509 of the Foreign Relations Authorization Act, Fiscal Year 
1978, granting consent of Congress to the acceptance of foreign civil 
employment by certain officers of the United States, as required by 
Article I, section 9, clause 8 of the Constitution, cannot be retroactively 
applied to retirement pay withheld from an officer for a period he was 
employed by a foreign state without such consent which occurred prior 
to the effective date of section 509 


FORMS 


Standard forms 
33 
Bid acceptance time 
Statement in solicitation that bids would be rejected if they allowed 
less than number of days specified in ‘Offer’ portion of Standard Form 
33 (SF 33) does not establish a minimum bid acceptance period where 
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FORMS—Continued 


Standard forms—Continued 
33—Continued 
Bid acceptance time—Continued 


\ 


SF 33 is not altered to establish a minimum period which would eliminate 
the option provided bidders to offer less than a 60-day acceptance period_ 


‘In compliance with above’’ effect 


Bidder’s failure to submit entire solicitation package does not render 
bid nonresponsive where portions of package submitted unambiguously 
incorporate by reference material terms and conditions of solicitation__ 


FUNDS 
Appropriated. (See APPROPRIATIONS) 
Federal aid, grants, etc., to States. (See STATES, Federal aid, grants, etc.) 


GENERAL ACCOUNTING OFFICE 


Jurisdiction 
Contracts 
Bid withdrawal 


Where bidder requests permission only to correct bid price, bidder 
may alternatively be allowed to withdraw its bid if evidence is clear and 
convincing only as to the mistake, but not as to the intended bid 


Court-solicited assistance 
Scope of review 
No protest pending 
In regard to court’s request for GAO opinion on issues in lawsuit, 
GAO sees no obligation to keep plaintiff informed of staff resources used 
by GAO in arriving at opinion. Whether audit resources should be used 
is matter for internal GAO determination 


Mistakes 


Authority under Federal Procurement Regulations 1-2.406-3 in 
executive agencies to determine whether a mistake in bid case is doubtful 
and therefore should be referred to General Accounting Office (GAO) 
does not foreclose GAO from reviewing that determination as well as 
agency determination regarding sufficiency of bidder’s evidence 

Negotiation 
Sole-source basis 
Scope of GAO review 

Review of sole-source award by General Accounting Office (GAO) is 
not confined to specific reasons advanced by contracting activity at 
time of award, but is to determine if contracting actions comport with 
statutes and regulations in light of totality of circumstances as they 
existed at time of award 

Small business matters 
Responsibility determination by SBA 
Conclusiveness 

Issuance of Certificate of Competency (COC) by Small Business 
Administration (SBA) will overcome special experience requirements 
(definitive responsibility criteria) specified in solicitation as COC is 
conclusive on contracting officers by law, and where record shows SBA 
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GENERAL ACCOUNTING OFFICE—Continued 


Jurisdiction-—Continued 
Contracts—Continued 
Small business matters—Continued 
Responsibility determination by SBA—Continued 
Conclusiveness—Continued 


fully considered definitive responsibility criteria in determining to 
issue COC, GAO would not recommend that SBA reconsider decision____ 


Protests 
Contracts. (See CONTRACTS, Protests) 
Recommendations 
Contracts 
Public exigency 
Requirements to establish 
Priority designation status 
Because of observations that raise serious questions about propriety 
of use of priority designator as substitute for facts justifying use of 
“public exigency” negotiating authority, GAO recommends regulatory 
change. If change is not made by start of 1980 fiscal year, GAO informs 
Secretary of Defense that, in event future year D&F’s are subject of 
protests, D&F’s reciting only priority designators for competitively ne- 
gotiated procurements involving formal proposals, contemplated discus- 
sions, and evaluations will be held invalid 
Reopen negotiations 
Air Force should review whether requirement should be resolicited. At 


minimum, it should reopen competition to accord protester a reasonable 
opportunity to meet its relaxed, actual requirements, assuring that all 
parties are permitted to compete on equal basis. Erroneously awarded 
contract should be terminated if protester is selected for award 


Request for proposals 
Necessity to amend 
Changes in specifications 
Request for proposals (RFP) required Tempest certified equipment. 
After receipt of best and final offers, agency determined that no offeror 
proposed technically acceptable system that could meet Tempest certifi- 
cation requirement. Agency then deleted requirement but did not notify 
competitors and other qualified offerors. General Accounting Office 
(GAO) views relaxation of requirement as substantial change in agency’s 
needs and agency’s failure to amend RFP violated applicable procure- 
ment regulations and sound procurement policy 


Reporting to Congress 
Contract matters 

Agency’s failure to follow ASPR/DAR 1-502(b)(v) raises doubt as to 
whether Government is receiving items at lowest possible cost and 
whether integrity of competitive bidding system is being maintained. 
These considerations form basis for recommendation that contract be 
terminated for convenience of Government and requirement be re- 
solicited 


Page 
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GIFTS 
Donations. (See DONATIONS) 
GRANTS 
To States. (See STATES, Federal aid, grants, etc.) 


LEAVES OF ABSENCE 


Annual 
Charging 
Excess compensatory time 
Employee, who was erroneously granted compensatory time off in ex- 
cess of the hours for which he could have received overtime pay under 
the aggregate salary limitation in 5 U.S.C. 5547, requests resredit of 47 
hours of annual leave which agency charged to recover erroneous pay- 
ments. Payments for the salary paid for excess compensatory time off 
must be recovered but are subject to waiver under 5 U.S.C. 5584 and 
4 C.F.R. Part 91. Employee’s annual leave balance may not be charged 
for compensatory time erroneously granted without employee’s consent_- 
Restored 
Administrative error determination 
National Aeronautics and Space Administration (NASA) employee 
elected to be carried on continuation-of-pay status for 45-day period 
after job-related injury pursuant to Pub. L. No. 93-416. Contrary to 20 
C.F.R. 10.200 et seg., NASA refused to continue his pay but required 
him to take leave to cover the periods of his absence attributable to the 
injury. Upon correction of his leave accounts, annual leave subject to 
forfeiture may be restored under 5 U.S.C. 6304(d) (1) (A) (1976) as leave 
lost because of administrative error. B-184008, Mar. 7, 1977, and 
B-182608, Aug. 9, 1977, distinguished 
Forfeiture 
Retirement 
Disability 
Employee scheduled use of annual leave which was subject to forfeit- 
ure prior to his retirement. However, he did not use scheduled annual 
leave as he was on extended sick leave pending disability retirement. 
Forefeited leave may be restored under 5 U.S.C. 6304(d)(1)(C), since 
neither statutory language nor legislative history indicates that annual 
leave which is not used as result of extended sick leave pending disability 
retirement may not be restored under 5 U.S.C. 6304(d) (1) (C) 


MILITARY PERSONNEL 


Acceptance of foreign presents, emoluments, etc. 

Foreign government employment 

Prohibition 

The withholding of retired pay from a member of the uniformed serv- 
ices employed by a foreign government without the consent of Congress 
is based on the constitutional requirement for congressional consent to 
the receipt of emoluments from a foreign government, which require- 
ment cannot be ignored. Substantial effect is given the constitutional 
mandate by withholding retired pay in an amount equal to the foreign 


300-501 0 - 79 = 2 
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MILITARY PERSONNEL—Continued 


Acceptance of foreign presents, emoluments, etc.—Continued 
Foreign government employment—Continued 
Prohibition—Continued 


emoluments received. The basis for the rule is that the emoluments are 
deemed accepted on behalf of the United States_______---_------___- 

A retired Regular Army officer residing in Israel who has dual Israeli/ 
United States citizenship is subject to service in the Israel Defense Forces, 
the Israeli armed force. Such service in a foreign armed force by a re- 
tired Regular Office appears inherently inconsistent with his position as 
a Regular Army officer, as well as being prohibited (without congressional 
consent) by Article I, section 9, clause 8 of the Constitution of the United 
States. Thus, service in the foreign armed force would make his status 
as a retired Army officer very doubtful. Retired pay may not be paid 
to him without authorizing legislation 


Military allowances 
Status 

The prohibition against receipt of emoluments “of any kind whatever” 
from a foreign government by retired member of the uniformed services, 
under Article I, section 9, clause 8 of the Constitution, includes forms of 
compensation other than salary, such as free transportation, household 
goods shipments, housing allowances, etc. To determine the amount to 
be withheld from a member on account of such emoluments, they should 
be fairly valued considering the actual value of the emolument received__ 

Retired pay adjustment 

Pub. L..95-105 effect 


Section 509 of the Foreign Relations Authorization Act, Fiscal Year 
1978, granting consent of Congress to the acceptance of foreign civil 
employment by certain officers of the United States, as required by 
Article I, section 9, clause 8 of the Constitution, cannot be retroactively 
applied to retirement pay withheld from an officer for a period he was 
employed by a foreign state without such consent which occurred prior 
to the effective date of section 509 


The consent of Congress to the acceptance of foreign civil employment 
and compensation by certain retired members of the uniformed services, 
as required by Article I, section 9, clause 8 of the Constitution, is granted 
in section 509 of the Foreign Relations Authorization Act, Fiscal Year 
1978, which consent is conditioned upon approval of the employment 
by the Secretary of State and the Secretary of the service concerned. 
Such approval is only effective prospectively from the date it is granted 
and may not be made retroactively to authorize foreign employment 
and compensation received before the approval is granted. However, 
once approval is granted withholding of retired pay may be terminated 
and the payment of retired pay resumed on the date of approval__-_-- ---- 
Pay i 

Retired. (See PAY, Retired) 

Record correction 
Retirement status 
Disability in lieu of years of service 
Income tax refund a 


Where military records are corrected under 10 U.S.C. 1552 to show a 
portion of taxable retired pay as tax exempt disability retired pay, the 
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MILITARY PERSONNEL—Continued 


Record correction—Continued 
Retirement status—Continued 
Disability in lieu of years of service—Continued 
Income tax refund—Continued 


claimant may be paid, under 10 U.S.C. 1552(c), the amounts of pay with- 
held for income taxes by the Air Force in years for which the Internal 
Revenue Service is barred from making tax refunds by the applicable 
statute of limitations. However, while 10 U.S.C. 1552(c) provides for 
certain types of payments pursuant to correction of military records, it 
does not authorize payment for tax refunds in derogation of the Internal 
Revenue Code statute of limitations beyond monies withheld for taxes by 
the military department concerned 
Reservists 

Retired pay. (See PAY, Retired pay, Reservists) 
Survivor Benefit Plan. (See PAY, Retired, Survivor Benefit Plan) 


OFFICE OF MANAGEMENT AND BUDGET 

Circulars 

No. A-76 

Statute v. Circular 
Judicial enforcement 

GAO view is that OMB Circular A-76, March 3, 1966, as revised— 
statement of Executive branch policy which does not have force and effect 
of law— does not create right of action in disappointed bidder to sue in 
Federal Courts to enforce its provisions 


OFFICERS AND EMPLOYEES 


Back Pay Act 
Applicability 
Federal dependents’ schools employees 


Persons employed to work at Federal dependents’ schools are subject 
to all laws pertaining to Government employment except those for which 
an exemption is expressly authorized under 20 U.S.C. 241(a) (1976); 
therefore, school employees aie covered by the Back Pay Act of 1966, 
5 U.S.C. 5596 


Compensation. (See COMPENSATION) 
Debt collections. (See DEBT COLLECTIONS) 


Debts to U.S. 

Satisfaction 

Government may not withhold current salary to satisfy general debts 
owed by employee and may not setoff against employee’s retirement 
account until employee withdraws contribution or c’aims annuity. 
Government has right to setoff indebtedness administratively against 
annuity payments or refund of retirement contribution based upon 
common-law right long recognized by our Office and the courts__-_-_-_-_-- 
Details. (See DETAILS) 
Federal dependents’ schools employees 

Civil service laws 

Applicability 

Under 20 U.S.C. 241(a), persons ‘‘may’”’ be employed to work at 

Federal dependents’ schools without regard to certain civil service laws, 
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OFFICERS AND EMPLOYEES—Continued 
Federal dependents’ schools employees—Continued 
Civil service laws—Continued 
Applicability—Continued Page 


including those pertaining to the General Schedule pay rates, but the 
provisions of such laws may nevertheless be extended to school employees 
by operation of administrative directives and contract clauses 

Leaves of absence. (See LEAVES of ABSENCE) 

Overtime. (See COMPENSATION, Overtime) 

Per diem. (See SUBSISTENCE, Per diem) 


Promotions 

Temporary 

Detailed employees 

Employee, who was temporarily promoted to higher grade position for 
120 days, was returned to former grade but was then immediately de- 
tailed to same higher level position for additional 132 days. Under 
Turner-Caldwell decisions employee must be detailed to higher level 
position without compensation of higher level position for 120 days 
before entitlement to temporary promotion begins on 121st day. There- 
fore, the period the employee served on temporary promotion may not 
be included in computation of detail 

A retired civilian employee of the Air Force claims retroactive tem- 
porary promotion and accompanying backpay under Twurner-Caldwell, 
56 Comp. Gen. 427 (1977), incident to details to higher grade military 


positions. There is no entitlement to backpay as the employee could not 
have been temporarily promoted into the military position. The Turner- 
Caldwell remedy is only available where the employee was able to satisfy 
requirements for a retroactive temporary promotion 


Training 

Compensation payable 

Customs Patrol Officers who attended special training course claim 
overtime pay under the Fair Labor Standards Act (FLSA) or overtime 
or night premium pay under title 5, United States Code, for regularly 
scheduled training sessions conducted after 6 p.m. Where training 
qualifies under exception to prohibition against payment of premium 
pay for training in 5 U.S.C. 4109(a), overtime under FLSA or overtime 
or night premium pay under title 5, United States Code, must be paid. 
Payment should be made to employees under title 5 or under FLSA, 
whichever law gives the greater benefit. 38 Comp. Gen. 363 (1958) 
clarified 


Transfers 
Relocation expenses 
Overseas employees 
Transferred to U.S. 

Employee, who was transferred from Ankara, Turkey, to Detroit, 
Michigan, resigned in Washington, D.C. during a debriefing and did not 
report at Detroit, is not entitled to reimbursement of traveling expenses 
of himself and wife under relocation travel order since such obligation 
does not arise until the transfer is consummated by the employee’s 
entrance on duty at his new official station. The employee’s travel ex- 
penses to Washington do not have to be collected since his travel may be 
considered temporary duty travel incident to his debriefing 
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OFFICERS AND EMPLOYEES—Continued 


Transfers—Continued 

Relocation expenses—Continued 

Temporary quarters 
Beginning of occupancy 

If a Federal employee’s dependents are returned from overseas to the 
United States prior to the employee’s transfer, subsistence expenses while 
occupying temporary quarters may not be paid on the basis of the de- 
pendents’ occupancy of temporary quarters at the time of and in con- 
nection with their early return from overseas, since the statutory 
provision governing the travel of dependents in such circumstances pro- 
vides only for the reimbursement of the dependents’ “transportation 
expenses” and does not, in addition, authorize payment of subsistence 
expenses. 5 U.S.C. 5729 (1976) 

Entitlement 

If a Federal employee’s dependents are returned from overseas to the 
United States prior to the employee’s transfer, temporary quarters sub- 
sistence expenses may nevertheless be paid on their behalf when the 
employee performs his permanent-change-of-station travel, provided that 
the dependents are required to occupy temporary quarters at the time of 
and in connection with the employee’s transfer. 5 U.S.C. 5724a (1976) _ _- 


Time limitation 
Mandatory 
Transferred employee reported to new duty station on May 4, 1976. 
He purchased a residence there with settlement on May 5, 1978. He is 


not entitled to reimbursement of real estate expenses since applicable 
regulations limit maximum time for settlement to within 2 years. Error 
of agency in extending intial year to May 5, 1978, provides no authority 
to modify statutory regulations 

Travel expenses. (See TRAVEL EXPENSES) 


OVERTIME 
Compensation. (See COMPENSATION, Overtime) 


PAY 
Civilian employees. (See COMPENSATION) 


Retired 
Foreign citizenship effect 
A retired Regular Army officer residing in Israel acquired Israeli citi- 
zenship by operation of Israeli law, but also remains a United States 
citizen. While the loss of United States citizenship is inconsistent with 
status as a retired Regular officer and thus results in loss of status as an 
officer and loss of entitlement to retired pay, dual Israeli/United States 
citizenship alone does not require loss of entitlement to retired pay 
Foreign employment 
Congressional consent 
Pub. L. 95-105 
Prospective application 
Section 509 of the Foreign Relations Authorization Act, Fiscal Year 
1978, granting consent of Congress to the acceptance of foreign civil 
employment by certain officers of the United States, as required by 
Article I, section 9, clause 8 of the Constitution, cannot be retroactively 
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PAY—Continued 


Retired—Continued 
Foreign employment—Continued 
Congressional consent—Continued 
Pub. L. 95—-105—Continued 
Prospective application—Continued 


applied to retirement pay withheld from an officer for a period he was 
employed by a foreign state without such consent which occurred prior 
to the effective date of section 509 

The consent of Congress to the acceptance of foreign civil employment 
and compensation by certain retired members of the uniformed services, 
as required by Article }, section 9, clause 8 of the Constitution, is granted 
in section 509 of the Foreign Relations Authorization Act, Fiscal Year 
1978, which consent is conditioned upon approval of the employment by 
the Secretary of State and the Secretary of the service concerned. Such 
approval is only effective prospectively from the date it is granted and 
may not be made retroactively to authorize foreign employment and 
compensation received before the approval is granted. However, once 
approval is granted withholding of retired pay may be terminated and 
the payment of retired pay resumed on the date of approval 

As with the constitutional provision prohibiting retired military offi- 
cers from accepting emoluments from foreign governments without con- 
gressional consent, section 509 of the Foreign Relations Authorization 
Act, Fiscal Year 1978, which grants such consent, is silent as to any 
sanctions to be applied. Thus, the rule that retired pay is to be withheld 
in the amount of the foreign emoluments received is applicable to the 


law when approval is not granted. However, when approval is granted the 
legislative history is clear that Congress intended withholding of retired 
pay to terminate and payment of retired pay be resumed effective on the 
approval date 


Foreign military service effect 


A retired Regular Army officer residing in Israel who has dual Israeli/ 
United States citizenship is subject to service in the Israel Defense 
Forces, the Israeli armed force. Such service in a foreign armed force 
by a retired Regular Officer appears inherently inconsistent with his 
position as a Regular Army officer, as well as being prohibited (without 
congressional consent) by Article I, section 9, clause 8 of the Constitu- 
tion of the United States. Thus, service in the foreign armed force would 
make his status as a retired Army officer very doubtful. Retired pay 
may not be paid to him without authorizing legislation 

Reservists 

Eligibility 

The exceptions to the invocation of 10 U.S.C. 1406, preventing denial 
of retired pay entitlement due to erroneous written notice of entitlement, 
are limited to cases of direct fraud or misrepresentation on the part of 
the person to whom the notice is sent. Where the evidence fails to show 
that the member caused his service record to be altered or induced the 
erroneous notice to be sent, the statutory exceptions have not been met. 
A showing that the member possibly should have had reasonable doubt 
as to the propriety of the notice is insufficient to serve as a basis to deny 
entitlement to retired pay at age 60, if he is otherwise qualified 
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PAY—Continued 
Retired—Continued 
Reservists—Continued 
Erroneous notification of eligibility 
What constitutes 


The written communication required by 10 U.S.C. 1331(d) as notice 
to a member of a Reserve component of an armed force advising that he 
has completed the years of service requirement for retired pay at age 60 
need not be in any specific format. So long as the notice is from an 
authorized activity of his military service and uses appropriate words 
advising him that he has completed the service requirements for such 
retired pay at age 60, such notice satisfies the requirements of 10 U.S.C. 
1331(d) so as to invoke 10 U.S.C. 1406, thereby preventing denial of 
retired pay due to administrative error 

Survivor Benefit Plan 

Spouse 
Remarriage after age 60 
Loss of DIC eligibility 


A deceased Navy officer’s widow was receiving a 1educed Survivor 
Benefit Plan (SBP) annuity because she was also entitled to Veterans 
Administration Dependency and Indemnity Compensation (DIC). 
She remarried in 1977 after reaching age 60 and thereby lost entitlement 
to DIC. Under the new provisions of 10 U.S.C. 1450 (k), added by sec. 
203 of Public Law 95-397, the full SPB annuity may be restored to 
her upon repayment of retired pay contiibutions she received when the 
SBP annuity was reduced. However, under sec. 210(a) of Public Law 
95-397, the full annuity may not be paid for months prior to October 1, 


Waiver for veterans benefits 
Effective date 


A retired Regular Air Force Officer employed in a Federal civilian 
position whose retired pay was subject to reduction under the Dual 
Com pensation Act, 5 U.S.C. 5532, was advised by the Veterans Adminis- 
tration (VA) on February 23, 1978, that he was entitled to VA disability 
compensation retroactive to June 2€, 1977. The officer filed a waiver of 
reticed pay with the service department, pursuant to 38 U.S.C. 3105, 
on March 8, 1978. Waiver of retired pay upon notification of entitlement 
to VA compensation is effective from the earliest date of entitlement to 
VA compensation; but the additional a..ount due is payable as VA 
compensation, and not retired pay. Matter of Lieutenant Colonel Oliver 
B. Larson, 55 Comp. Gen. 1402 (1976), is modified 

Withholding 

Foreign employment 

Amounts of retired pay withheld from members of the uniformed 
services who accept foreign employment without congressional consent 
as required by the Constitution should be treated as though the members 
had no entitlement to them and should not be “held in trust’’ for them 
pending possible future congressional consent to their receipt 
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PERSONAL SERVICES 

Contracts 

Federal dependents’ schools employees 

Compensation - : 
Rate establishment 

Section IV, Procurement Procedure, directed that a clause be included 
in dependents’ school personal service employment contracts reserving 
to, school officials the right to amend the rate of pay in conformity with 
the pay schedules of Department of the Army civilian employees perform- 
ing similar duties; hence, the Fort Rucker Elementary School Board had 
the right to adopt a policy of having all clerical, janitorial, and other non- 
teaching positions at the school classified and equated to comparable 
civil service positions for pay purposes 


POSTAL SERVICE, U.S. 


Services to executive agencies 
Sec. 601, Economy Act applicability 


Section 601 of Economy Act does not require Commerce Department to 
perform comparative cost analysis of plaintiff’s proposal versus cost 
of doing work via Commerce—U.S. Postal Service agreement, because 
Economy Act does not apply to agreement for furnishing property or 
services between Postal Service and executive agencies 


PROTESTS 
Contracts. (See CONTRACTS, Protests) 


REAL PROPERTY 
Acquisition 
Condemnation proceedings 
Uniform Relocation Assistance and Real Property Acquisition Policies 
Act of 1970 
Title III of the Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, Pub. L. No. 91-646, 84 Stat. 1894, 
42 U.S.C. 4601 et seg. (1976), sets forth uniform and equitable procedures 
for the taking of real property by Federal Government or by State 
agencies receiving Federal financial assistance. Pursuant to section 305, 
provisions of Title III are mandatory, to the extent practicable, upon 
States as condition to their receipt of Federal financial assistance. Title 
III is applicable to acquisition of any interest in real property, including 
easements, even where acquisition is funded solely by local funds, if 
underlying program or project is Federally administered or assisted ____ 


Reimbursement 
Adequacy 

Nothing in the Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, Pub. L. No. 91-646, 84 Stat. 1894, 
42 U.S.C. 4601 ef seg. (1976) affects long-standing definition of just 
compensation which requires landowner to be put in as good shape 
pecuniarily as he or she would have been if property had not been taken. 
Where taking of easements has, in fact, benefitted remainder of land- 
owner’s property which was not taken, accruing benefit is to be set off 
against value of property interest actually taken. When direct benefits 
to landowner exceed value of easement taken, no monetary compensa- 
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REAL PROPERTY—Continued 


Acquisition—Continued 
Reimbursement—Continued 
Adequacy—Continued 


tion is required. In our view, the Environmental Protection Agency may 
use any widely accepted appraisal method which takes both direct 
benefits and damages into account 


Nothing in the Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, Pub. L. No. 91-646, 84 Stat. 1894, 42 
U.S.C. 4601 et seq. (1976), prevents an owner—who receives Govern- 
ment or State agency offer to purchase real property for no less than ap- 
praised fair market value of property—from willingly and knowingly 
selling property for less than amount offered, and the Government or 
State agency from purchasing property for lesser amount 

Relocation costs 

Uniform Relocation Assistance and Real Property Acquisition 
Policies Act of 1970 


Title II of the Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, Pub. L. No. 91-646, 84 Stat. 1894, 42 
U.S.C. 4601 et seg. (1976), is inapplicable to Federal Government or 
State agency acquisition of property for a program or project undertaken 
by a Federal agency or with Federal financial assistance, where property 
owner is not displaced or relocated as a result of such acquisition 
Easements, rights of way, etc. (See EASEMENTS, RIGHTS OF WAY, 

ETC.) 


RETIREMENT 


Military personnel 
Retired pay. (See PAY, Retired) 


SET-OFF 


Compensation, etc. due civilian employees 
Retirement deductions 


Government may not withhold current salary to satisfy general debts 
owed by employee and may not setoff against employee’s retirement 
account until employee withdraws contribution or claims annuity. 
Government has right to setoff indebtedness administratively against 
‘annuity payments or refund of retirement contribution based upon com- 
mon-law right long recognized by our Office and the courts________-___- 
Statutes of limitation effect 

Employee retirement funds 


Government’s right to setoff indebtedness against annuity payments 
or refund of retirement contribution is not subject to statute of limita- 
tions on court action by Government contained in 28 U.S.C. 2415. Legis- 
lative history shows no intention to limit Government’s right to setoff 
indebtedness administratively without resort to courts 


SMALL BUSINESS ADMINISTRATION 
Contracts 


Awards to small business concerns. (See CONTRACTS, Awards, 
Small business concerns) 
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STATES 
Federal aid, grants, etc. 
Administration 
Cost limitations Page 
The 3 percent administrative overhead and indirect cost limitations of 
the Pittman-Robertson and Dingell-Johnson Acts, 16 U.S.C. 669e(c) 
and 777e(c) respectively, apply to costs incurred by an agency or depart- 
ment—a central service activity—of the State whose functions include 
regularly performing services not for its own constitutent elements but 
all agencies of the State. Therefore, they do not apply to costs incurred 
by the Colorado Department of Natural Resources (DNR) in providing 
services to its Division of Wildlife even though the Division may exercise 
control over its programs, since for administrative purposes it is a part 
of DNR and any services provided by DNR to it are of an intra-depart- 
mental nature 
Federal statutory restrictions 
Under section 601(a) of the Powerplant and Industrial Fuel Use Act 
of 1978, a State Governor may designate an impacted area based on his 
finding that employment in coal or uranium production activities ‘‘in- 
creased for the most recent calendar year by 8 percent or more from the 
immediately preceding year.”’ Both the plain meaning of the statute and 
its legislative history support the view that “the most recent calendar 
year” is determined with respect to the time of the Governor’s finding, 
and not, with respect to any calendar year since 1975, of 8 percent in- 
creased employment. Final regulations of the Farmers Home Adminis- 
tration for the Energy Impacted Area Development Assistance Program 
should include an amended definition of “base year’’ consistent with 
this decision 
Matching fund activities 
Aggregation of state contributions 
Since 1967, Department of Agriculture has interpreted annual ap- 
propriation provision requiring “minimum matching by any State of at 
least 40 per centum”’ as allowing accumulation of all contributions by a 
State since 1963 to determine if matching requirement for brucellosis 
program has been met. For 1979, provision was changed to require 
matching “by the States’ on a 60/40 basis. Agriculture believes this 
change authorizes aggregation of all State contributions since 1963 
rather than on State-by-State basis. Provisions in annual appropriation 
acts, unless otherwise provided, apply only to that fiscal year and neither 
language nor legislative history of these provisions support Agriculture’s 
interpretation. However, in view of longstanding practice we will not 
object to this practice for this year 
STATUTES OF LIMITATION 
Set off right after action barred. (See SET-OFF, Statutes of limitation 
effect) 
SUBSISTENCE 
Per diem 
Overseas employees 


Dependents 
Prior to employee’s transfer 


If a Federal employee’s dependents are returned from overseas to the 
United States prior to the employee’s transfer, subsistence expenses 
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SUBSISTENCE—Continued 


Per diem—Continued 
Overseas employees—Continued 
Dependents—Continued 
Prior to employee’s transfer—Continued 


while occupying temporary quarters may not be paid on the basis of the 
dependents’ occupancy of temporary quarters at the time of and in 
connection with their early return from overseas, since the statutory 
provision governing the travel of dependents in such circumstances 
provides only for the reimbursement of the dependents’ “‘transportation 
expenses” and does not, in addition, authorize payment of subsistence 
expenses. 5 U.S.C. 5729 (1976) 
Temporary duty stations 
Employee of the Drug Enforcement Agency, who was married while 
at a temporary duty (TDY) station overseas, claims reimbursement for 
wife’s travel between TDY stations and her per diem at TDY stations. 
Employee is not entitled to reimbursement as there is no authority to 
pay travel expenses of dependent of an employee to or from a TDY 
station or to pay per diem to the dependent at a TDY station 
Transferred employees 
Temporary quarters. (See OFFICERS AND EMPLOYEES, Transfers, 
Relocation expenses, Temporary quarters) 


SUBCONTRACTS 
Generally. (See CONTRACTS, Subcontracts) 


TAXES 


Federal 

Refunds 

Military records correction 
Disability in lieu of years of service 

Where military records are corrected under 10 U.S.C. 1552 to show a 
portion of taxable retired pay as tax exempt disability retired pay, the 
claimant may be paid, under 10 U.S.C. 1552(c), the amounts of pay 
withheld for income taxes by the Air Force in years for which the In- 
ternal Revenue Service is barred from making tax refunds by the 
applicable statute of limitations. However, while 10 U.S.C. 1552(c) 
provides for certain types of payments pursuant to correction of military 
records, it does not authorize payment for tax refunds in derogation of 
the Internal Revenue Code statute of limitations beyond monies with- 
held for taxes by the military department concerned 


TELEPHONES 
Furnished by Government 
Without charge 
Private organizations 
Available space and services may be provided to Federal Credit 
Union Service Centers if approved by the appropriate officer or agency. 
12 U.S.C. 1770 (1976). Also, General Accounting Office will not raise 
legal objection if credit union is allowed to use desks, chairs, and office 
machines without charge. However, agency funds are hereafter not 
available to furnish without charge telephone services for credit union_- 
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TIMBER SALES 


Contracts 

Modification 

Mutual mistake 
Reformation of contract 

Bidder is justified in placing reasonable reliance on estimates stated in 
purchaser road credit portion of timber sale contract; if, as here, agency 
negligently states unreasonable estimate for road clearing, mutual mis- 
take as to accuracy of estimate exists and reformation of contract to 
allow additional compensation for doing required clearing work is 
proper. Prior denial of claim is reversed; decision in B-193399, Dec. 5, 
1978, overruled 


TRAVEL EXPENSES 


Overseas employees 
Separation 
Failure to negotiate transportation agreement 
Reimbursement entitlement 
Local hire overseas who did not sign a transportation agreement at the 
time of hire is not entitled to reimbursement of transportation expenses 
to his home of record in the United States at the time of his separation__ 
Transfers 
Failure to report at new duty station 


Employee, who was transferred from Ankara, Turkey, to Detroit, 
Michigan, resigned in Washington, D.C. during a debriefing and did not 


report at Detroit, is not entitled to reimbursement of traveling expenses 
of himself and wife under relocation travel order since such obligation 
does not arise until the transfer is consummated by the employee’s en- 
trance on duty at his new official station. The employee’s travel expenses 
to Washington do not have to be collected since his travel may be consid- 
ered temporary duty travel incident to his debriefing 


Private parties 
Invitational travel on Federal Government business 
Foreign air carrier use 
Requirement to use U.S. Flag air carriers unless those carriers are 
“unavailable” applies to Government invitees even though traveler is 
unaware of statutory provisions and inviting agency fails to make proper 
travel arrangements. 49 U.S.C. 1517 
Temporary duty 
Family accompanying employee 
Employee of the Drug Enforcement Agency, who was married while at 
a temporary duty (TDY) station overseas, claims reimbursement for 
wife’s travel between TDY stations and her per diem at TDY stations. 
Employee is not entitled to reimbursement as there is no authority to 
pay travel expenses of dependent of an employee to or from a TDY 
station or to pay per diem to the dependent at a TDY station 
Transfers 
Relocation expenses. (See OFFICERS AND EMPLOYEES, Transfers, 
Relocation expenses) 
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VETERANS 


Compensation payments 

Retired pay 

Waiver 

A retired Regular Air Force Officer employed in a Federal civilian 
position whose retired pay was subject to reduction under the Dual 
Compensation Act, 5 U.S.C. 5532, was advised by the Veterans Ad- 
ministration (VA) on February 23, 1978, that he was entitled to VA dis- 
ability compensation retroactive to June 26, 1977. The officer filed a 
waiver of retired pay with the service department, pursuant to 38 U.S.C. 
3105, on March 3, 1978. Waiver of retired pay upon notification of 
entitlement to VA compensation is effective from the earliest date of 
entitlement to VA compensation; but the additional amount due is 
payable as VA compensation, and not retired pay. Matter of Lieutenant 
Colonel Oliver B. Larson, 55 Comp. Gen. 1402 (1976) is modified 


VOLUNTARY SERVICES 


Officers and employees 
Waiver of portion or all of statutory salary 


Some members of the United States Metric Board desire to waive their 
compensation while other members desire to accept it but return it as a 
gift to the Board. Here the statute authorizes payment of Board members 
at a rate not to exceed the daily rate currently being paid grade 18 of the 
General Schedule. Such pay is not considered salary fixed by or pursuant 
to statute which would preclude waiver. Also, since statute authorizes 
acceptance of gifts and donations, members may make gifts of their 
salary to the agency. However, the members would be liable for the 


income tax on such salary and would be entitled only to the limited 
deduction for charitable contributions prescribed by the Internal 
Revenue Service. 57 Comp. Gen. 423 and 54 id. 393, distinguished 


WAIVERS 
Debt collection. (See DEBT COLLECTIONS, Waiver) 


WORDS AND PHRASES 
‘‘Base year’’ 


Under section 601(a) of the Powerplant and Industrial Fuel Use Act of 
1978, a State Governor may designate an impacted area based on his 
finding that employment in coal or uranium production activities “in- 
creased for the most recent calendar year by 8 percent or more from the 
immediately preceding year.’’ Both the plain meaning of the statute and 
its legislative history support the view that ‘the most recent calendar 
year’’ is determined with respect to the time of the Governor’s finding, 
and not, with respect to any calendar year since 1975, of 8 percent in- 
creased employment. Final regulations of the Farmers Home Administra- 
tion for the Energy Impacted Area Development Assistance Program 
should include an amended definition of “base year’ consistent with 
this decision 
‘By the States’’ 


Since 1967, Department of Agriculture has interpreted annual appro- 
priation provision requiring “minimum matching by any State of at least 
40 per centum”’ as allowing accumulation of all contributions by a State 
since 1963 to determine if matching requirement for brucellosis program 
has been met. For 1979, provision was changed to require matching “by 
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WORDS AND PHRASES—Continued 
“By the States’—Continued 


the States’’ on a 60/40 basis. Agriculture believes this change authorizes 
aggregation of all State contributions since 1963 rather than on State-by- 
State basis. Provisions in annual appropriation acts, unless otherwise 
provided, apply only to that fiscal year and neither language nor legisla- 
tive history of these provisions support Agriculture’s interpretation. 
However, in view of longstanding practice we will not object to this prac- 
tice for this year 


‘‘Leader Company Procurement’”’ 


Where only one firm can supply system deemed necessary, there is no 
violation of ‘‘Leader Company Procurement’ regulations (DAR 4- 


Most recent calendar year 


Under section 601(a) of the Powerplant and Industrial Fuel Use Act 
of 1978, a State Governor may designate an impacted area based on his 
finding that employment in coal or uranium production acitivities 
“increased for the most recent calendar year by 8 percent or more from 
the immediately preceding year.’’ Both the plain meaning of the statute 
and its legislative history support the view that ‘‘the most recent calendar 
year” is determined with respect to the time of the Governor’s finding, 
and not, with respect to any calendar year since 1975, of 8 percent 
increased employment. Final regulations of the Farmers Home Adminis- 
tration for the Energy Impacted Area Development Assistance Program 
should include an amended definition of “base year’’ consistent with 
this decision 
‘‘Operational prototype’’ 


Requirement for operational prototype restricted offerors to propose 
existing equipment components capable of demonstrating essential 
solicitation requirements. Offeror’s prior model did not meet require- 
ment for operational prototype where solicitation expressly sought 
equipment capable of computational capabilities beyond prior model’s 
capacity 
‘Responsibility of contractor’’ 

‘Responsiveness of bid’’ 


“Responsibility” is term of art employed in Federal procurement and 
refers to proposed contractor’s ability or “capacity”? to perform all 
contract requirements, while ‘responsiveness’? of a bid concerns 
whether bidder has unequivocally offered to provide requested items or 
service in total conformance with terms of invitation for bid. Question of 
application of regulation requiring bids to materially conform to specifi- 
cations of invitation for bids is matter of responsiveness__--...---------- 
‘‘Wage busting’’ 


Successful offeror is not guilty of ‘(wage busting’’ (practice of lowering 
employee wages and fringe benefits by successor contractor to become 
low offeror when incumbent contractor’s employees are retained to per- 
form same jobs on successor contracts) if incumbent’s retained employees 
are reclassified to lower paying jobs with different duties and responsi- 
bilities. However, where no statute, regulation or statement of policy in 
existence at time solicitation issued precludes ‘wage busting,” no legal 
impediment exists to prevent lowering of wages for incumbent employees 
even if reduction can be categorized as ‘wage busting” 
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